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FILED 

U.S. DISTRI.CT COURT 
DISTRiCr OF COlpRADO 
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DvT THE UNITED STATES DISTRICT COURT GREGORY C. LAFiGHAH 
FOR THE DISTRICT OF COLORADO ^^^^^ 



Civil Action No . : 41 ij 



gSB <^^53 



BV— : _ D£P. CtK 



UNITED STATES COMMODITY 
FUTURES TRADING COMMISSION, 

Plaintiff, 



V. 



ANDREW KENNEDY RICHMOND, 



Defendant. 



COMPLAINT FOR INJUNCTIVE AND OTHER EQUITABLE 
RELIEF AND CIVIL MONETARY PENALTIES UNDER THE 

COMMODITY EXCHANGE ACT 



The United States Commodity Futures Trading Commission ("Commission"), by its 



attorneys, alleges as follows: 



I. Summary 



1 . As more fully set forth below, defendant Andrew Richmond has engaged in acts 
and practices which constitute violations of the Commodity Exchange Act, as amended, (the 

"Act") 7 U.S.C. §§ 1 et seq. (2002). 

2. More specifically^ during the period beginning in approximately April 2000 and 
ending in approximately February 2001 (the "relevant period'*), defendant violated Sections 6(c), 
6(d) and 9(a)(2) of the Act, 7 U.S.C. §§ 9, 13b and 13(a)(2), by knowingly dehvering, or causing 
to be delivered, for transmission through the mails or interstate commerce by telegraph, 
telephone, wireless, or other means of communication false or misleading or knowingly 
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inaccmrate reports concerning market information or conditions that affect or tend to affect the 
market price of natural gas, and by attempting to manipulate the market price of natural gas. 

3. Accordingly, pursuant to Section 6c of the Act, 7 U.S.C. §13a-l, the Commission 
brings this action to enjoin such acts and practices, and to compel compliance with the provisions 
of tiie Act. In addition, the Commission seeks civil monetary penalties and such other ancillary 
relief as the Court deems necessary or appropriate under the circumstances. 

a 

4. Unless restrained and enjoined by this Court, there is a reasonable and substantial 
hkelihood that defendant will continue to engage in the acts and practices alleged in this 
Complaint or in similar acts and practices, as more fully described below. 

n. JurisdictioD and Venue 

5. This Court has jurisdiction over this action pursuant to Section 6c of the Act, 7 
U.S.C, § 13a-l, which authorizes the Commission to seek injunctive relief against any person 
and to enforce compliance with the Act whenever it shall appear to the Commission that such 
person has engaged, is engaging, or is about to engage in any act or practice constituting a 
violation of any provision of the Act or any rule, regulation or order thereunder. 

6. Venue properly lies with this Court pursuant to Section 6c(e) of the Act, 7 U.S.C. 
§ 13a-l(e), in that defendant is foimd in, inhabits and transacts business in this District and the 
acts and practices m question have occxirred, are occurring, or are about to occur in this District. 

in. The Parties 

7. Plaintiff is an independent federal regulatory agency charged with the 
administration and enforcement of the Act, 7 U.S.C. §§ 1 e/ seg., and the regulations 
promulgated thereunder, 17 C.F.R. §§ 1.1 e^ seq. 
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8- Defendant currently resides in Superior, Colorado. During the relevant period, 
defendant was employed by Western Gas Resources, Inc. (''Western") in Denver, Colorado as 
the director of marketing for the Rocky Mountain, Mid-continent and Texas region. Defendant is 
currently employed by Shamrock Energy, a privately held corporation based in Shreveport, 
Louisiana, and reports for work in the Denver, Colorado offices of Optigas, Shamrock Energy's 



parent corporation. 



IV. Facts 



A. The Natural Gas Market and Natural Gas Price Indexes 

9. During the relevant period, natural .gas was a commodity that was typically 
transported in interstate conmierce through a network of pipelines acrossthe United States. 

10. During the relevant period. Western sought to buy and sell natural gas for profit. 
To that end, its traders entered into transactions calling for the actual physical delivery of natural 
gas (*^hysicai trades"). 

1 1 . Physical trades were typically priced with either a fixed price set at the time of the 
transaction or with reference to an index to be set at a later date. 

12. During the relevant period, natural gas traders and companies reported natural gas 
market information to companies that calculated natural gas price indexes ("indexes"). 

13. The market information the traders and companies reported to the indexes 
typically included price and volume information for natural gas transactions entered into for 
delivery at a specific natural gas pricing/delivery location ("transaction information") . 
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14- During the relevant period, participants in thfe natural gas markets widely used 
indexes for various purposes including pricing and settlement of index trades. Moreover, natural 
gas traders also referred to indexes for price discovery and for assessing price risks. 

1 5 . Gas Daily is an index widely used by the natural gas industry and its participants 
during the relevant period. Gas Daily is issued by Platts, a division of the McGraw-Hill 
Companies, and puts out a monthly and daily index for various natural gas pricing/delivery 

locations. 

16. During the relevant period. Gas Daily gathered from market participants, 
including Western's traders, transaction information concerning physical, fixed-price natural gas 
transactions and calculated a volume weighted average price index for natural gas 
•pricing/delivery locations. 

17. The transaction information Westem's traders reported to Gas Daily was market 
information that affects or tends to affect the price of natural gas, a commodity in interstate 
cormnerce. 

B. Reporting and Trading Activities in Western^s Rocky Mountain, 
Mid-continent and Texas Region 

18. In his position as Western's director of marketing for the Rocky Mountain, Mid- 
continent and Texas region, defendant supervised the natural gas traders who traded within his 
region of responsibility. 

19. The natural gas traders that defendant supervised within his region of responsibility 
were divided into three groups ("desks"): the Rocky Mountain desk; the Mid-continent desk; and 
the Texas desk. The traders also referred to the Texas desk as the southern region. 
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20. Defendant encouraged and/or required the traders he supervised to report transaction 
information to Gas Daily. Typically, the traders reported transaction information to Gas Daily over 
the telephone. 

21. As a result of defendant encouraging and/or requiring the traders he supervised to 
report transaction infonnation to Gas Daily, the traders reported transaction information to Gas 
Daily frequently, with at least one trader reporting transaction information on nearly every trading 
day throughout the relevant p^od. 

22. During most months of the relevant period, the Texas desk traders entered into 
spread trades. 

23. A spread trade involves related transactions at more than one separate 
pricing/delivery location wherein the difference between the price at each location is known as the 
"spread." Frequently, a spread trade remains in place for one month but its profitability is often 
judged on a daily basis by referencing the Gas Daily index. 

24. A potential financial benefit to entering into a spread trade is that a company can 
make a profit by purchasing natural gas at one pricing/delivery location, transporting it to a 
second pricing/delivery location, and selling it at a higher price at the second location. If the 
spread is greater than the cost of transporting the natural gas from one location to the other, the 
company can make a profit by capitalizing on price differences, that is, by transporting natural 
gas to locations where it can be sold at a higher price. 

25. If a market participant could manipulate the price of natural gas at one or more of 
the pricing/delivery locations for which they had entered into a spread trade, the potential profit 



■ Ji^ Jih ^r* 



^^^•^^ri^F«¥' 



Case 1 :06-mc-0021 0-RCL Document 1 1 -8 Filed 05/26/2006 Page 7 of 81 



1 



derived from the spread trade could be greater than it would have been had market forces alone 

been at work. 

26. ' During the relevant period, defendant's Texas desk traders regularly entered into 

spread trades during most months within the relevant period. 

C. Defendant Pressured Traders to Snbmit False Reports to Gas Daily 
in an Attempt to Manipulate the Index Price of Natural Gas 

27. During the relevant period, defendant routinely pressured at least two of the 
traders he supervised to knowingly deliver false or misleading or knowingly inaccurate reports of 
transaction infonnation to Gas Daily regarding natural gas pricing/delivery locations at which 
they had entered into spread trades. Defendant apphed this pressure on the traders each time 

they entered into a spread trade. 

28. Because a single spread trade was typically in place for up to one month, 
defendant often applied pressure on the traders on more than one occasion throughout the month 
for each spread trade that was in place. 

29. Each time defendant pressured the traders to deliver the false or misleading or 
knowingly inaccurate reports of transaction information to Gas Daily, he did so with the intent to 
manipulate the price of natural gas at one or more pricnig/dehvery locations for which they had 
entered into a spread trade. The traders knew that defendant mtended their false or misleading or 
knowingly inaccurate reports to manipulate the price of natural gas at pricing/delivery locations 
for which they had entered into a spread trade. 

30. Each time defendant pressured the traders to knowingly deliver false or 
misleading or knowingly inaccurate reports of transaction information to Gas Daily, at least two 
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of the traders succumbed to defendant's pressure and knowingly delivered false or misleading or 
knowingly inaccurate reports of transaction information to Gas Daily. 

3 1 . When defendant caused the traders to knowingly dehver false or misleading or 
knowingly inaccurate reports in an attempt to manipulate the price of natural gas at one or more 
pricing^delivery locations, defendant's intent was to manipulate the spread(s) so that the 
spread(s) would be wider or narrower than had market forces alone been at work. 

32. When defendant attempted to manipulate the spread(s) so tibat the spread(s) 
would be wider or narrower than had market forces alone been at work, defendant did so. with the 
intent to increase the income Western derived firom the spread trade(s). 

33- * If defendant's attempted manipulation of the price of natural gas had been 
successful, it could have affected the price of natural gas, a commodity in interstate commerce, 
and the price of natural gas futures and options contracts traded on the New York Mercantile 
Exchange CNYMEX"). 

V. Violations of the Commodity Exchange Act 

34. The allegations contained in paragraphs 1 through 33 above are re-alleged and 
incorporated by reference into each Count alleged below. 

35. Section 9(a)(2) of the Act, 7 U.S.C. § 13(a)(2), makes it unlawful for any person 
"[K]nowingly to deliver or cause to be delivered for transmission through the mails or interstate 
commerce by telegraph, telephone, wireless, or other means of communication false or 
misleading or knowingly inaccurate reports coticeming crop or market information or conditions 



that affect or tend to affect the price of any commodity in interstate commerce 
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36. Section 9(a)(2) of the Act, 7 U.S.C. § 13(a)(2), also makes it unlawful for any 
person to "p^anipulate or attempt to manipulate the price of any commodity in interstate 
commerce or for future delivery on or subject to the rules of any registered entity, including any 

contract market." 

37. Pursuant to Section 13(a) of the Act, 7 U.S.C. § i3c(a), "Any person who 
commits, or who willfully aids, abets, counsels, ... or procures the commission of a violation of 
this Act, ... or who acts in combination or concert with any other person in any such violation, 
or who willfully causes an act to be done . . . may be held responsible for such violation as a 



principal 



?i 



38. Sections 6(c) and 6(d) of the Act, 7U.S.C. §§ 9 and 13b,. together authorize the 
Commission to serve a complaint and provide for the imposition of, among other things, fines 
and penalties if the Commission "has reason to believe that any person ... has manipulated or 
attempted to manipulate the market price of any commodity, in interstate commerce, or for future 
delivery on or subject to the rules of any contract market ... or otherwise is violating or has 
violated any of the provisions of [the] Act." 

Count I ~ False Reporting 

39. Defendant violated Section 9(a)(2) of the Act, 7 U.S.C. § 13(a)(2), when he 
delivered, or caused to be delivered, for transmission through the mails or interstate commerce 
by telegraph, telephone, wireless, or other means of communication false or misleading or 
knowingly inaccurate reports of natural gas transaction information to Gas Daily. 
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40. Delivery of false or misleading or knowingly inaccxirate reports of transaction 
information to Gas Daily amounts to the delivery of market information that affects or tends to 
affect the price of natural gas, a commodity in interstate commerce. 

41 . Each occasion upon which defendant delivered, or caused to be delivered, for 
transmission through the mails or interstate commerce by telegraph, telephone, wireless, or other 
means of conmiunication false or misleading or knowingly inaccurate transaction information 
concerning natural gas transactions is alleged herein as a separate and distinct violation of 
section 9(a)(2) of the Act, 7 U.S.C. § 13(a)(2). 

42. Based on defendant's conduct described above, defendant willfully aided, abetted, 
counseled or procured the commission of a violation of the Act by the traders he' supervised, or 
acted in combination or concot with them in a violation of the Act, or willfully caused them to 
violate the Act, and is therefore also liable for such violations pursuant to Section 13(a) of the 
Act,7U.S.C. §13c(a). 

43. Each occasion upon which Richmond willfully caused aided, abetted, counseled, 
and or procured a violation of the Act and/or worked in combination and concert with the traders 
in a violation of the Act is alleged herein as a separate and distinct violation. 

Count 11 - Attempted Manipulation 

44. Defendant violated Sections 6(c), 6(d) and 9(a)(2), of the Act, 7 U.S.C. §§ 9, 13b, 
and 13(a)(2) when he attempted to manipulate the price of natural gas, a commodity in interstate 
commerce. Defendant had the specific intent to manipulate the price of natural gas when he 
pressured the traders to deliver or cause to be delivered to Gas Daily through the mails or 
interstate commerce by telegraph, telephone, wireless, or other means of communication false or 
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misleading or knowingly inaccurate reports of natural gas transactions in an attempt to 

* ■ 

manipulate the price of natural gas. 

45. Each occasion upon which defendant attempted to manipulate the price of natural 
gas at each individual pricing/delivery location is alleged herein as a separate and distinct 
violation of Sections 6(c), 6(d) and 9(a)(2) of the Act, 7 U.S.C. §§ 9, 13b, and 13(a)(2). 

46. Based on defendant's conduct described above, defendant willfully aided, abetted, 
counseled or procured the commission of a violation of the Act by the traders, or acted in 
combination or concert with them in a violation of the Act, or willfully caused them to violate 
the Act, and is therefore also liable for such violations pursuant to Section 13(a) of the Act, 7 

U.S.C..§13c(a). 

47. Each occasion upon which defendant willfully caused aided, abetted, counseled, 
and or procured a violation of the Act and/or worked in combination and concert with the traders 
in a violation of the Act is alleged herein as a separate and distinct violation. 

VI. Relief Requested 
WHEREFORE, Plaintiff respectfully requests that this Court enter an order of pennanent 



injunction: 



A. Restraining and enjoining defendant and any of his affiliates, agents, servants, 
employees, successors, assigns, attorneys, and all persons in active concert with him 
who receive actual notice of such order by personal service or otherwise, from directly or 
indirectly violating Sections 6(c), 6(d), 9(a)(2) and 13(a) of the Act. 7 U.S.C. §§ 9, 13b, 
13(a)(2) and i3c(a); 

B. Directing defendant to pay civil monetary penalties, to be assessed by the Court 
against the defendant, in amounts not to exceed $110,000 for each violation of the Act 
occurring before October 23, 2000 and $120,000 for each violation occurring on or after 
October 23, 2000, or triple the monetary gain to him for each violation of the Act, as 
described herein; 
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C. Directing defendant to disgorge, pursuant to isuch procedure as the Court may 
order, all benefits received from the acts or practices which constitute violations of die 
Act or Regulations, as described herein, and interest thereon from the date of such 

violations; 

D. Directing defendant to make full restitution, pursuant to such procedure as the 
Court may order, of funds received by him as a result of acts and practices v/hich 
constituted violations of the Act and Regulations, as described, and interest thereon from 
the date of such violations; and, 

E. Providing for such other and further remedial and ancillary relief as this Court 
may deem necessary and appropriate. 

Respectfully Submitted 

Dated: PHJU 0^ UNITED STATES COMMODITY FUTURES 

'^ TRADING COMMISSION 

. Kathleen M. Banar, Chief Trial Attorney 
Michael J. Otten, Senior Trial Attorney 
Judy T. Lee, Trial Attorney 
Commodity Futures Trading Commission 
Division of Enforcement 
1 1 55 21"^^ Street, NW, Three Lafayette Center 
Washington, D.C. 20581 
phone: (202)418-5000/5388 
fax: (202)418-5523 
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United StatM Couj:** 
Sou*JinDW^rtonex» 



UNITED STATES DISTRICT COURT ^, p£B 1 2005 
FOR THE SOUTHERN DISTRICT OF TEXAS 

Houston Division 



-1 



Ml6hulN.Miiby.ClBlfc 



UNITED STATES COMMODITY 
FUTURES TRADING COMMISSION, 



Plaintiff, 



V. 



MICHAEL WHITNEY, 



Defendant 



Complaint for Injunctive and Other 
Equitable Relief and Civil Monetary 
Penalties Under the Commodity Exchange 
Act 



Docket No.: 



H 05 



333 



The United States Commodity Futures Trading Commission ("Commission"), by its 



attomeys, alleges as follows: 



I. Summary 



1 . As more fully set forth below, Defendant Michael Whitney has engaged in acts 
and practices which constitute violations of the Commodity Exchange Act, as amended, (the 



"Act") 7 U.S.C. §§ 1 etseq. (2002). 

2. From approximately June 2001 through approximately August 2002 (the 
"relevant period"). Defendant was a natural gas trader and marketing representative at Duke 
Energy Trading and Marketing, LLC CDETM*) in Houston, Texas. 

3. As part of his duties. Defendant provided, either directly or through other 
employees of DETM, market information concerning natural gas, physical trades to reporting 
firms, including but not hmited to. Gas Daily and Enerdata. 

4. Reporting firms, such as Gas Daily and Enerdata, provide price mdexes for the 
natural gas industry and compile the price indexes using price and volume information taken 
from actual fixed price, physical natural gas trades executed by energy companies. The price 
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indexes are widely used by natural gas participants to price and settle natural gas transactions 
and for price discovery and price risk assessment. 

5. During the relevant period. Defendant knov/ingly submitted, or caused to have 
submitted, to the reporting firms, among other things, fixed price, physical natural gas trades he 
had executed on behalf of DETM but with the prices and/or volumes altered. 

6. By such conduct. Defendant knowingly delivered, or caused to be delivered, false, 
misleading or knowingly inaccurate reports concerning market information that affects or tends 
to affect the price of natural gas, a commodity in interstate conmierce, in violation of section 
9(a)(2) of the Act, 7 U.S.C. § 13(a)(2). 

7. Defendant engaged in such conduct with the intent to affect the prices set forth in 
the indexes. Accordingly, through his submission of false or misleading or knowingly inaccurate 
reports concerning natural gas transactions. Defendant attempted to manipulate the price of 
natural gas, in violation of sections 6(c), 6(d), and 9(a)(2) of the Act, 7 U.S.C. §§ 9, 13b, and 

■ ■ 

13(a)(2). 

8. Accordingly, pursuant to section 6c of the Act, 7 U.S.C. § 13a-l, the Commission 
brings this action against Defendant to enjoin such acts and practices, and to compel Defendant's 
compliance with the Act. In addition, the Commission seeks restitution, disgorgement of any ill- 
gotten gains obtained by Defendant through his unlawfiil acts, civil monetary penalties and other 
such ancillary relief as this Court may deem necessary or just under the circumstances. 

11. Jurisdiction and Venue 

9. This Court has jurisdiction over this action pursuant to section 6c of the Act, 7 
U.S.C. § 13a-l, which provides that whenever it shall appear to the Commission that any person 
has engaged, is engaging, or is about to engage in any act or practice constituting a violation of 
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any provision of the Act or any rule, regulation, or order promulgated thereunder, the 
Commission may bring an action against such person to enjoin such practice or to enforce 
compliance with the Act. 

10. Venue properly lies with this Court pursuant to section 6c(e) of the Act, 7 U.S.C 
§ 13a-l(e), in that the acts and practices in violation of the Act have occurred, are occurring, or 
are about to occur within this District. 

1 1 . Unless restrained and enjoined by this Court, Defendant is likely to continue to 
engage in the acts and practices alleged in this Complaint or in similar acts and practices, as 



described more fiilly below. 



in. The Parties 



12., . The Commission is the independent federal regulatory agency charged with the 
administration and enforcement of the Act, 7 U.S.C. §§ 1 et seq., and the Regulations 
promulgated thereunder, 17 C.F.R. §§ 1.1. etseq. 

13. Defendant Michael Whitney ("Whitney" or "Defendant") currently resides in 
New York, New York. During the relevant period, Defendant was an employee of DETM, an 
affiliate of Duke Energy Corporation ("Duke"), located in Houston, Texas. 

IV. Facts 
A. Whitney Was A Trader For DETM and Reported Market Information 

14. During the relevant period, Whitney was employed by DETM as a trader and 
marketing representative. 

15. During the relevant period, DETM marketed natural gas, electricity and other 
energy-related products to a wide range of customers across North America. Specifically, the 
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Houston offices of DETM conducted natural gas marketing operations at eastern power and gas 
trading hubs for the Eastern region of the United States. 

1 6. Natural gas was, and is, a commodity that travels in interstate commerce through a 
network of pipelines across the United States. 

17. During the relevant period, DETM sought to buy and sell natural gas for profit. 
To that end, its traders and marketing representatives entered into transactions calhng for the 
actual physical delivery of natural gas ('^physical trades")- Physical trades typically were priced 
with either a fixed price set at the time of the transaction or with reference to an index to be 
published at a later date. 

18. As a trader and marketing representative for DETM, Whitney traded and marketed 
:,^ natural.gas. In trading and marketing natural gas, Whitney entered into physical trades. 

''(':• . 19. During the relevant period, as part ofhis duties for DETM, Whitney also reported,' 

or caused to be reported, natural gas trade information, including price and volume data to reporting 
firms that compiled natural gas price indexes for the industry, including but not limited to, Gas 
Daily and Enerdata, Ltd. 

B. Natural Gas Market Participants* Use of Indexes 
20. During the relevant period, reporting firms, such as Gas Daily and Enerdata, 
calculated the indexes using natural gas transaction information, including volume, price, and 
delivery point/pricing location ("hub"). The indexes obtained and collected the transaction 
information used to calculate the indexes fi-om reports submitted by market participants, 
including Defendant. 
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21 . The reporting firms, including Gas Daily and Enerdata, sou^t from natural gas 
traders specific market information, i.e., price and volume data, derived from fixed price, 
physical, natural gas trades the traders actually executed. 

22. Natural gas traders submitted price and volume data to reporting firms for use in 
compiling the indexes. 

23. Natural gas traders, including Defendant, generally knew that the reporting firms 
compiled their indexes using price and volume data from fixed price, physical natural gas 
transactions actually executed by the traders. 

24. After collecting the reports submitted by market participants of their price and 
volume information for natural gas transactions entered into at each hub, the reporting firms 

" calculated a volume-weighted average to determine and publish the index prices. 



* A 
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25., During the relevant period. Gas Daily, issued by Platts, a division of the McGraw- 
Hill Companies, was a daily index that provided natural gas market information and price 
indexes for natural gas hubs throughout the United States and Canada. 

26. During the relevant period, Enerdata, Ltd. ("Enerdata") issued a number of natural 
gas trade reports concerning natural gas market information and price indexes for natural gas 
hubs throughout the United States and Canada, including The Natural Gas Lookout, Weekly 
Price Update, Priceline Daily, Canadian Gas Price Reporter^ and Canadian Natural Gas 
Market Report * 

27. During the relevant period, participants in the natural gas markets used the natural 
gas indexes to price and settle commodity transactions; that is, the indexes were used to calculate 
the values of trades that were executed off of the index price. 
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28. Natural gas futures traders referred to the published index prices for price 
discovery and for assessing price risks. 

29. Information concerning prices and volumes of natural gas trades reported by 

natural gas traders, including Defendant, to reporting firms, such as Gas Daily and Enerdata, is 

and was market information that affects or tends to affect the price of natural gas, a commodity 

in interstate commerce. 

C. Whitney Knowingly Submitted False^ Misleading, or Knowingly 
Inaccurate Trade Information to Reporting Firms 

30. During the relevant period, Whitney regularly submitted reports of natural gas 
transaction information directly to at least two natural gas reporting firms, including but not 
limited to. Gas Daily and Enerdata. 

3 1 . Whitney also provided reports of natural gas transaction information to other 



* . * T 



DETM employees who then submitted those reports of natural gas transaction information to 
natural gas reporting firms, including but not limited to. Gas Daily and Enerdata. When Whitney 
provided the reports to the other DETM employees, he knew the other employees would submit 
the reports to the reporting firms. 

32. The reports of natural gas transaction information that Defendant personally 
submitted, or caused other DETM employees to submit, to reporting firms, typically included 
price, volume, and hub. 

33. Whitney knew that the reporting firms, including Gas Daily and Enerdata, sought 
to compile their indexes using price and volume data derived from fixed price, physical, natural 
gas trades. 

34. On a regular basis during the relevant period, Defendant knowingly submitted, or 
knowingly caused to be submitted, reports concerning trades executed on behalf of DETM to at 
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least two reporting firms. Gas Daily and Enerdata. Defendant's reported trades included false or 
misleading or knowingly inaccurate prices and/or volumes for certain trades. Specifically, 
Whitney reported, among other things, trades entered into by DETM but with the prices altered 
and/or the volumes inflated or deflated — such that trades potentially were weighed more or less 

■ 

heavily in the compilation of the index than they ordinarily would have been. 

35. On each occasion that Defendant knowingly submitted, or caused to be submitted, 

reports of natural gas transactions that included false or misleading or knowingly inaccurate 

prices and/or volumes. Defendant did so in an attempt to manipulate the price of natural gas, 

which, if successful, could have affected the price of natural gas futures and options contracts 

traded on the New York Mercantile Exchange CTsfYMEX"). 

D. Defendant Attempted to Manipulate the Price of Natural Gas 
at the Emerson Hub 

36. On July 3 1 , 2002, Whitney knowingly submitted false or misleading or 
knowingly inaccurate reports concerning certain natural gas trades, executed on behalf of ■ 
DETM, to Enerdata in an attempt to manipulate the price of natural gas at the Emerson Hub. 

37. The Emerson hub is on the Trans-Canada pipeline and is located on the Canada- 
Minnesota border. Gas flowing into the United States at the Emerson hub supplies much of the 
upper-Midwest with natural gas. 

38. On or about July 31, 2002, Defendant purchased natural gas from a trader at 
DETM's affiliate hi Calgary ("Calgary trader"). The natural gas was to be delivered on August 
1, 2002 at the Emerson hub. 

39. Later that same day. Defendant reported his transaction information regarding the 
Emerson hub over the telephone to a representative of Enerdata. Defendant submitted price and 
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volume information for transactions that day so that the information from his transactions could 
be used to calculate the index price for natural gas at the Emerson hub. 

40. Prior to July 3 1 , 2002, Defendant had provided reports of transaction information 
to Enerdata for the Emerson hub and knew that Enerdata used the reports of transaction 
information to calculate an index price for the Emerson hub. As such, on July 3 1 , 2002, 
Defendant expected and knew that the transaction information he submitted to Enerdata would 

* 

likely be used to calculate the volume weighted index price for natural gas at the Emerson hub. 

4 1 . During the telephone call with Enerdata on July 3 1 , 2002, Defendant knowingly 
submitted false or misleading or knowingly inaccurate price and volume reports regarding his 
transaction(s) at the Emerson hub. More specifically,. Defendant submitted a report with price 
and/or volume information that washigher.than that of the actual transaction he entered into with 
the Calgary trader. Defendant knowingly submitted this report in an attempt to manipulate the 
price of natural gas at the Emerson hub. 

* * ■ 

42. On July 31, 2002, the Calgary affiliate also submitted to a representative of 
Enerdata reports of natural gas transaction information for the Emerson hub, including 
information concerning the transaction executed with the Defendant. Those reports of 
transaction information were accurate. 

43. Upon receiving the conflicting reports submitted by Defendant and the Calgary 
affiliate, Enerdata called Defendant on July 3 1 , 2002 to find out why the reports differed. 

44. Despite being challenged by Enerdata, Defendant falsely maintained that his 
report was accurate. Exacerbating his wrongdoing. Defendant then proceeded to suggest that the 
Calgary affiliate and/or trader had provided Enerdata with inaccurate price and volimie 
information, claiming that the Calgary affiliate had "something they're trying to put on." 
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45 After being challenged by Enerdata, Defendant made three telephone calls that 
same day to the Calgary trader to discuss their Emerson reports to Enerdata because Defendant 
believed (hat he and the Calgary trader *'need[ed] to be on the same page" regarding the reports. 
In one of those conversations, Defendant attempted to convince the Calgary trader to report price 
and volume data that would benefit the Calgary trader's position. 

46. During a telephone discussion with the Calgary trader. Defendant attributed the 
inconsistent reports to Enerdata to a "miscommunication" between Defendant and Enerdata. 
Defendant made this statement to the Calgary trader despite the fact that earher in the day. 
Defendant told Enerdata that (he inconsistency was due to the Calgary trader and/or the Calgary 
affiliate reporting inaccurate numbers and attempting to .manipulate the market. 

47. ' If the attempted manipulation of the price, of natural gas had been successful, it 

could have affected the price of natural gas futuresand options contracts traded on the NYMEX. 

E. Defendant Attempted to Manipulate the Price of Natural Gas 
at the ANR. ML-7 Hub 

48. During the relevant period, Defendant submitted, or caused to be submitted, 
reports of transaction information to Gas Daily. The reports included volume, price, and hub. 

49. Defendant reported this information by entering his transaction information onto a 
Microsoft Excel spreadsheet located on a shared computer drive at DETM. Once Defendant and 
the other traders entered the necessary information, the spreadsheet was transmitted via 
electronic mail to Gas Daily, 

50. Between February 5, 2002 and February 7, 2002, Defendant purchased 
approximately 335,000 mmBtu of natural gas from the Wisconsin Public Service Commission 
("WPSC"). The natural gas was to be delivered on the ANR pipeline to the ML? hub. On each 
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of those three days. Defendant reported price, volume and hub information for those transactions 
to Gas Daily. 

51. On each of those three days, Defendant knowingly submitted false or misleading 
or knowingly inaccurate price and volume information to Gas Daily regarding his transactions at 
the AKR, ML7 hub. Defendant did so in an attempt to manipulate the price of natural gas at that 



hub. 



52. On February 7, 2002, a representative from Gas Daily called Defendant to 



challenge the price Defendant reported that day for his ML? transaction(s) because Defendant's 
reported price was significantly higher than any other price reported. The Gas Daily 
representative infomied Defendant that his reported price was so much higher than other prices 
reported that the market was "highly upset" because Defendant's report was causing a "spike in" .;. 
the market:" 

53. Despite Defendant's report being challenged, Defendaat falsely maintained that 
his report was accurate, stating the "[0]nly thing I report is what I trade ... I'm not trying to 
game the system." Defendant attempted to further cOver his false reporting by maintaining that 

w 

he only reports what he actually traded and blamed other companies for not reporting accurately. 

54. If the attempted manipulation of the price of natural gas had been successful, it 
could have affected the price of natural gas futures and options contracts traded on the NYMEX. 

V. Violations of the Commodity Exchange Act 
Count I: Delivery of False or Misleading or Knowingly Inaccurate Information 

55. The allegations contained in paragraphs 1 through 54 above are re-alleged and 
incorporated by reference herein. 
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56. Section 9(a)(2) of the Act, 7 U.S.C. § 13(a)(2), provides, in pertinent part, that it 
is unlawful for any person "[K]nowingly to deliver or cause to be delivered for transmission 
through the mails or interstate commerce by telegraph, telephone, wireless, or other means of 
communication false or misleading or knowingly inaccurate reports concerning crop or market 
information or conditions that affect or tend to affect the price of any commodity in interstate 
commerce . . . ." 

57. Defendant violated section 9(a)(2) of the Act, 7 U.S.C. § 13(a)(2), when he 
knowingly delivered or caused to be delivered for transmission through the mails or interstate 
conmierce by telegraph, telephone, wireless, or other means of communication false or 
misleading or knowmgly inaccurate reports concerning natural gas transactions to industry 

.■ reporting firms that calculated and reported the index price of natural gas. 

58. Submission of market information concerning price and volumes of natural gas 
trades to reporting firms, like Gas Daily and Enerdata, affects or tends to affect the price of 
natural gas, a commodity in interstate commerce. 

59. Each occasion upon which Defendant knowingly delivered or caused to be 
delivered for transmission through the mails or interstate commerce by telegraph, telephone, 
wireless, or other means of communication, a false or misleading or knowingly inaccurate price 
and/or volume conceming a natural gas transaction, mcluding but not limited to those 
specifically alleged herein, is alleged herein as a separate and distinct violation of section 9(a)(2) 
of the Act, 7 U.S. C. § 13(a)(2). 

Count II: Attempted Manipulation of Natural Gas Price Indexes 



I 60. The allegations contained in paragraphs 1 through 59 above are re-alleged and 

incorporated by reference herein. 
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61 . Sections 6(c) and 6(d) of the Act, 7 U.S.C. §§ 9 and 13b, together authorize the 
Commission to serve a complaint and provide for the imposition of, among other things, fines 
and penalties if the Commission "has reason to believe that any person ... has manipulated or 
attempted to manipulate the market price of any commodity, in interstate commerce, or for future 
delivery on or subject to the rules of any contract market ... or otherwise is violating or has 
violated any of the provisions of [the] Act." 

62. Section 9(a)(2) of the Act, 7 U.S.C. § 13(a)(2), provides, in pertinent part, that it 
is unlawful for any person to "[Mjanipulate or attempt to manipulate the price of any commodity 
in interstate commerce . . . ." 

63. Defendant violated sections 6(c), 6(d), and 9(a)(2) of the Act, 7 U.S.C. §§ 9, 13b, 

• and 13(a)(2), when, with theintent to manipulate the price of natural gas, he knowingly delivered ' 
■ or caused to be delivered for transmission through the mails or interstate commerce by telegraph, 
telephone, wireless, or other means of conmiunication false or misleading or knowingly 
inaccurate reports concerning natural gas transactions to the reporting firms that calculated and 
reported the index price of natural gas. 

64. Each occasion upon which Defendant knowingly delivered a false or misleading 
or knowingly inaccurate report in an attempt to manipulate the price of natural gas, including but 
not limited to those occasions specifically alleged herein, is alleged herein as a separate and 
distinct violation of sections 6(c), 6(d). and 9(a)(2) of the Act, 7 US.C. §§ 9, 13b, and 13(a)(2). 

VI. ReUef Requested 

65. WHEREFORE, Plaintiff Commission respectfully requests that this Court enter 

an order of permanent injunction: 

A. Restraining and enjoining Defendant and any of his affiliates, agents, servants, 
employees, successors, assigns, attorneys, and all persons in active concert with him who 
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receive actual notice of such order by personal service or otherwise, from directly or 
indirectly violating sections 6(c), 6(d), and 9(a)(2) of the Act, 7 U.S.C. §§ 9, 13b, and 
13(a)(2); 

B. Directing Defendant to pay civil monetary penalties, to be assessed by the Court 
against the Defendant, in amounts not to exceed $ 110,000 for each violation of the Act 
occurring before October 23, 2000 and $120,000 for each violation occurring on or after 
October 23, 2000, or triple the monetary gain to him for each violation of the Act, as 
described herein; 

C. Directing Defendant to disgorge, pursuant to such procedure as the Court may order, 
all benefits received from the acts or practices which constitute violations of the Act or 
Regulations, as described herein, and interest thereon from the date of such violations; 

D. Directing Defendant, pursuant to such procedure as the Court may order, to make frill 
restitution of frinds received by him as a result of acts and practices which constituted 
violations of the Act and Regulations, as described and interest thereon from the date of 
such violations; and, 

' E. Providing for such other and further remedial and ancillary relief as this Court may 
. ■ deem necessary and appropriate. 

Dated: 7 jyP^ Respectfully submitted, 

U.S. COMMODITY FUTURES 
TRADING COMMISSION 



By- 




Michael 3. Otten, Attorney in Charge 
Senior Trial Attomey 
moiten@cftc.gov 
Michael Solinsky, Of Counsel 
Chief Trial Attomey 
msolinsky@cftc,gov 
U.S. Commodity Futures Trading 
Commission 

Division of Enforcement 

1155 21st Street, N.W. 

Washmgton» DC 20581 

202-418-5000 (Phone) 

202-418-5523 (Facsimile) 
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FILED 

UNITED STATES DISTRICT COURT pcD Q 1 2005 

FOR THE NORTHERN DISTRICT OF OKLAHOMA 

Phil Lombard). Clark 
O.S. DISTRICT COURT 



) 
U.S. COMMODITY FUTURES ) COMPLAINT FOR INJUNCTIVE AND 

TRADING COMMISSION, ) OTHER EOUITABLE RELIEF AND 

) CIVIL MONETARY PENALTIES 

Plaintiff, ) UNDER THE COMMODITY 

) EXCHANGE ACT 

V. V 

JEFFREY A. BRADLEY and V ^-^ 

ROBERT L. MARTIN, ) Docket No. 

) 
Defendants. } 

) 
) 



CVgp 




The United States Commodity Futures Trading Commission ("Conmiission"), by its 



attorneys, alleges as follows: 



L Summary 



1. As alleged below, from at least January 2001 through at least October 2002 ('*the 
relevant period"). Defendants Jeffrey A. Bradley and Robert L. Martin (collectively 
"Defendants") have engaged in acts and practices which constitute violations of the Commodity 
Exchange Act, as amended, (the "Act*') 7 U.S.C. §§ 1 et seq. (2002). 

2. During the relevant period, Defendant Bradley was a manager of marketing for 
CMS Field Services, Inc. ("Field Services"), a subsidiary of CMS Energy Corporation, operating 
out of Tulsa, Oklahoma, and traded natural gas for Field Services. Defendant Martin was a 
director of gas supply and in that capacity managed contracts under which producers supplied 



natural gas to Field Services, 
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t 3. 



During the relevant period. Defendant Bradley routinely provided market 



information concerning natural gas physical trades entered into by Field Services to natural gas 
reporting firms, including but not limited to Gas Daily, Btu Daily, Natural Gas Intelligence 
CNGr), and Natural Gas Week, 

4. Reporting firms, such as Gas Daily, provide price indexes for the natural gas 
industry and compile price indexes using price and volume information taken from actual fixed 
price, physical gas trades executed by energy/ companies. The price indexes are widely used by 
natural gas market participants to price and settle natural gas transactions and for price discovery 
and risk assessment. 

5. Defendant Bradley routinely bought and sold natural gas at index-based prices. 
Defendant Martin managed natural gas contracts that settled against such indexes. 

6. On numerous occasions during the relevant period, Bradley knowingly submitted 
false, misleading or knowingly inaccurate transaction information regarding hundreds of natural 
gas transacUons to multiple natural gas reporting firms, including but not limited to Gas Daily, 
Btu Daily, NGJ and Natural Gas Week, by reporting fictitious trades as if they were bona fide 
transactions entered into on behalf of Field Services, by altering the prices and volumes for 
trades actually entered into on behalf of Field Services, or by reporting non-fixed price trades as 
if they were fixed price trades, 

7, By such conduct. Defendant Bradley knowingly delivered, or caused to be 
delivered, false, misleading or knowingly inaccurate reports concerning information that affects 
or tends to affect the price of natural gas, a commodity in interstate commerce, in violation of 
Section 9Ca)(2) of the Act, 7 U.S.C. §13(a)(2}. 
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8. Defendant Bradley engaged in such conduct with the intent to affect the prices set 
forth in the indexes and thereby, attempted to nnanipulate the price of natural gas, in violation of 
Sections 6(c), 6(d), and 9(a)(2), 7 U.S.C. §§ 9, 13b, and 13(a)(2). 

9. On at least one occasion during the relevant period, Bradley and Martin 
coordinated and conspired to provide, and d,d provide, false, misleading or knowingly inaccurate 
information to reporting firms concerning purported Field Services natural gas transactions on 
the pipeline point know as Northern Natural TOK ("mTOK"). By such conduct. Defendants 
submitted, or caused to be submitted, false, misleading or knowingly inaccurate market 
information that affects or tends to affect the price of natural gas, a commodity in interstate 
commerce, in violation of Section 9(a)(2), 7 U.S.C. § 13(a)(2). 

10. Defendants submitted the false, misleading or knowingly inaccurate trade 
information in an attempt to manipulate the price of natural gas in order to benefit contracts 
managed by Martin for Field Services, in violation of Sections 6(c), 6(d), and 9(a)(2), 7 U.S.C. 
§§ 9, 13b, and 13(a)(2). 

1 L Accordingly, pursuant to Section 6c of the Act, 7 U.S.C. §13a-l, the Commission 
brings this action against the Defendants to enjoin such acts and practices, and to compel 
Defendants' compliance with the Act. In addition, the Commission seeks civil monetary 
penalties and other such ancillary relief, as this Court may deem necessary or just under the 
circumstances, 

II. Jurisdiction and Venue 

12. This Court has jurisdiction over this action pursuant to Section 6c of the Act, 7 
U-S.C § 13a-l, which authorizes the Commission to seek injunctive relief against any person 
whenever it shall appear to the Commission that such person has engaged, is engaging. 



oris 



^^^■WWIfc^ ill ■ < — 1 1 ** 

*-^ ^^^^~~~-~~~-—^ -■■■■■ ■■ -■■ 



Case 1 :06-mc-0021 0-RCL Document 1 1 -8 Filed 05/26/2006 Page 32 of 81 

r 

Case 4:05-cv-00062-JHP-FHM Document 2 Filed in USDC ND/OK on 02/01/2005 Page 4 of 14 



f > 



about Xo engage in any act or practice constituting a violation of any provision of the Act or any 
rule, regulation, or order promulgated thereimder. 

1 3. Venue properly lies with this Court pursuant to Section 6c(e) of the Act, 7 U.S.C. 
§ I3a-l(e), in that Defendants transacted business in this District, and the acts and practices in 
violation of the Act and the Regulations have occurred, are occurring, or are about to occur 
within this District. 

1 4. Unless restrained and enjoined by this Court, Defendants are likely to continue to 
engage in the acts and practices alleged in this Complaint or in similar acts and practices, as 
described more fully below. 

III. The Parties 

15. Plaintiff Commission is the independent federal regulatory agency charged with 
responsibility for administering and enforcing the provisions of the Act, 7 U.S.C. §§ 1 et seq., 
and the Regulations promulgated thereunder, 1 7 C.F.R. §§ 1 . 1 . e^ seq. 

16. Defendant Bradley resides in Bixby, Oklahoma. During the relevant period, 
Bradley was employed as Manager of Marketing for Field Services. 

1 7. Defendant Martin resides in Tulsa, Oklahoma. During the relevant period, Martin 
was employed by Field Services as Director of Gas Supply. 



IV. Facts 



^- Defendants Traded and/nr Managed Natural Gas for Field Services and 
Reported, or Caused t o be Reported, Market Information 

1 8, During the relevant period, Bradley was a manager and trader for Field Services, 

working out of the Tulsa, Oklahoma facility, and held the title of Manager of Marketing. Martin 



4 






Case 1 :06-mc-0021 0-RCL Document 1 1 -8 Filed 05/26/2006 Page 33 of 81 

! 

Case 4.:05-cv-00062-JHP-FHM Document 2 Filed in USDC ND/OK on 02/01/2005 Page 5 of 14 



were 



managed natural gas contracts for Field Services, also located at the Tulsa facility, and was the 
Director of Gas Supply. 

1 9. During the relevant period, tiie business of Field Services was to gather and 
process natural gas.' Field Services also engaged in wholesale energy trading. 

20. Natural gas was, and is, a commodity that traveled in interstate commerce through a 
network of pipelines across the United States. 

2 1 . During the relevant period, CMS Field Services sought to buy and sell natural gas 
for profit. To that end, its traders/marketing representatives entered into transactions calling for 
the actual physical delivery of natural gas ("physical trades"). Physical trades typically 
priced with either a fixed price set at the time of the transaction or with reference to an index to 
be published at a later date. 

22. As a trader for Field Services, Bradley traded and marketed natural gas. In trading 
and marketing natural gas, Bradley entered into physical trades, some of which were priced 
according to the indexes. As Director of Gas Supply, Martin was responsible for purchasing 
natural gas from weU-head producers for use in Field Services' processing plant. The contracts 
for such natural gas purchases commonly settled against index-based prices. 

23, During the relevant period, Bradley also submitted, or caused to have submitted, 
reports conceming natural gas transactions to numerous natural gas reporting firms that compiled 
natural gas price indexes for the industry, including, Gas Daily, Btu Daily and NGL During the 
relevant period, on at least one occasion, Martin conspired and coordinated with Bradley, and 
caused reports to be submitted to natural gas reporting fimis, including Gas Daily, Btu Daily, NGI 
and Natural Gas Week. 



On July 2, 2003, CMS announced that it had completed the sale of its CMS Field Services 
subsidiary to Cantera Natural Gas, Incorporated. 
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®* Natural Gas Market PartJpipants' Use of Indeyfis 



^^^^mtmrm 



24. During the relevant period, reporting firms, such as Gas Daily, Inside FERC and 
NGl calculated the indexes using natural gas transaction information, including volume, price, 
and delivery point/pricing location ("hub"). The reporting firms obtained and collected the 
transaction information used to calculate the indexes from reports submitted by market 
participants, including Defendant Bradley. 

25. The reporting firms, including Gas Daily. Btu Daily and NGI, sought from natural 
gas traders .specific market information, i.e., price and volume data, derived from fixed price, 
physical, natural gas trades the traders actually executed. 

26. Natural gas traders submitted price and volume data to reporting firms for use in 
compiling the indexes. 

27. Natural gas traders and mark€:ters» including Defendants, generally knew that the 
reporting firms compiled their indexes using price and volume data from fixed price, physical 
natural gas transactions actually executed by the traders. 

28. After collecting the reports submitted by market participants of their price and 
volume infomiation for natural gas transactions entered into at each hub, the reporting firms 
calculated a volume-weighted average to determine and issue the index prices. 

29. During the relevant period, Gas Daily, issued by Plaits, a division of the McGraw- 
Hill Companies, provided a daily index that provided natural gas market information and price 
indexes for natural gas hubs throughout the Lrnited States and Canada. Gas Daily also provided 

a monthly index during the relevant period. The Inside FERC Gas Market Report ^'Inside 
FERC\ likewise issued by Platts, also provided a monthly index for various natural gas delivery 
points. The Gas Daily and Inside FERC monthly index surveys were consolidated in July 2002. 
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Btu Daily, NGImd Natural Gas Week also provided natural gas transaction data 
during the relevant period and were widely used by participants in the energy industry. 

3 1 . Monthly indexes are calculated on a month-ahead basis. They are derived from 
prices and volumes of natural gas transactions scheduled for deHvery throughout the coming 
month. Thus, for example, monthly index prices for August are typically based on price and 
volume data collected from market participants during the last five business days of July This 
period is known as "bidweek." 

32. Daily indexes are calculated on a day-ahead basis. They are derived from prices 
and volumes of natural gas transactions scheduled for delivery on the following day Thus, for 
example, the daily index prices for Wednesday are based on price and volume data submitted by 
market participants on Tuesday. 

33. During the relevant period, participants in the natural gas markets used the natural . " 
gas indexes to price and settle commodity tninsactions; that is, the indexes were used to calculate 
the values of trades that were executed at the index price. 

34. Natural gas futures traders referred to the index prices published by the trade 
publications for price discovery and for assessing price risks. 

35. ^formation concerning prices and volumes of natural gas trades reported by 

natural gas traders, including Defendant Bradley, to reporting finns, such as Gas Daily and I 

Natural Gas Intelligence, is and was market information that affocts or tends to affect the price | 

of iiatural gas, a commodity in interstate commerce. 



^* Field Services' Reoortinff tn Energy Industry Publicatinns 

36. During the relevant period Bradley submitted, on behalf of Field Services, 
numerous reports of natural gas transaction information, including price and volume data, to 



'd 
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several natural gas reporting firms, including Gas Daily, Btu Daily, NGI and Natural Gas Week. 
These submissions were sent via facsimile to various locations, including the Houston-area 
offices of Gas Daily and NGL 

37. For instance, on July 3 1 , 2002, Bradley submitted, through an administrative 
assistant, monthly reports of natural gas transaction information, including price and volume 
data, for natural gas transactions for deliver^' in the month of August 2002 to Gas Daily, Btu 
Daily, NGI end Natural Gas Week. On August 30, 2002, Bradley submitted monthly reports of 
natural gas transaction information, including price and volume data, for natural gas transactions 
for delivery in the month of September 2002 to Gas Daily, Btu Daily and NGI and Natural Gas 
Week. Bradley also submitted monthly data for at least nine months during 2001. Each monthly 
submission included multiple transaction reports, 

38. During the relevant period, Bradley also submitted, through an administrative 
assistant, daily reports of natural gas transaction information, including price and volume data, 
via facsimile to Gas Daily, Btu Daily and Natural Gas Week. For instance, on 119 days during 
the period of February 25, 2002 through October 1 4, 2002, Bradley submitted daily reports of 
natural gas transaction information, including daily price and volume data, for various pipelines 
each day to Gas Daily, Btu Daily and, beginning in July 2002, Natural Gas Week. 

39. On numerous occasions during the relevant period, Bradley knowingly submitted, 
or caused to be submitted, false, misleading or knowingly inaccurate transaction infonnation 
regarding hundreds of natural gas transactions. In those reports, he provided false or misleading 
or knowingly inaccurate prices and/or volumes for certain trades. Specifically, Bradley reported, 
among other things, fictitious trades as if they were bona fide transactions entered into on behalf 
of Field Services or actual trades entered into by Field Services, but with the prices of those 
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transactions altered and/or the volumes significantly inflated or deflated— such that trades 
potentially were weighed more heavily in the compilation of the index. Bradley also reported 
index-based trades as through they were fixed price trades. 

40. During the relevant period, Bradley submitted to the reporting firms natural gas 
transaction information for at least 848 daily transactions and represented that the transaction 
information represented bona fide transactions entered into by Field Services. Of those 848 
submitted daily transactions, approximately 261 were not actual transactions entered into by 
Field Services, />., Bradley had reported fictitious trades. 

41. In addition, approximately 158 of those 848 submitted daily transactions included 
altered prices and volumes for trades actually entered into on behalf of Field Services, while 
approximately 310 of the 848 submitted daily transactions were based on non-fixed price 
transactions actually entered into by Field Services. 

42. Bradley submitted or caused to be submitted these false, misleading or knowingly 
inaccurate transaction reports on at least 1 19 days during the relevant period. Each daily 
submission included multiple transaction reports. 

43. On each occasion that Bradley knowingly submitted, or caused to be submitted, 
reports of natural gas transactions that included false or misleading or knowingly inaccurate 
prices and/or volumes, Bradley did so in an attempt to manipulate the price of natural gas, which, 
if successful, could have affected the price of natural gas futures and options contracts traded on 
the New York Mercantile Exchange ("NYMJiX"). 

^* Defendants' Coordinate d Attempt to Manipulate Natural Gas Prices 
44. On at least one occasion during the relevant period, Bradley and Martin 
coordinated and conspired to provide, and did provide, false, misleading or knowingly inaccurate 
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) information to reporting firms concerning purported Field Services natural gas transactions on 

the pipeline point know as NNTOK in an attempt to manipulate the price of natural gas, a 
commodity in interstate commerce. 

45. On July 30, 2002, Bradley received a telephone call from Tom Haywood, an 
employee of Gas Daily responsible for collecting transaction infonnation from energy industry 
market participants. In that telephone call, Haywood asked Bradley for Field Services' 
transaction infonnation for NNTOK. 

46. Bradley then contacted Martin by telephone and they conspired about how 
Bradley should report to Gas Daily in order xo benefit natural gas contracts being managed by 
Martin; 

Bradley: Bob? Hey /«jiVe i^£:/?C guys are asking me, if I have any 
indication of Northern TOK prices, to list them. You got an 
agenda? 

j Martin: I don't know. Should we give them anything? 

Bradley: It's up to you, if you already changed your pricing around 
where you don't have to mess with it, or — 

Martin: No, we're sti31 TOK-tied on a zillion contracts. 
Bradley: Well, let's make up some numbers and turn them in, then. 
47. Bradley and Martin then determined an advantageous index price for NNTOK 
that was advantageous to the Field Services' contacts Martin managed: 

Bradley: You want them low, though. 
Martin: Oh, yeah. 

• » k * 

Bradley: How far behind Demarc would you put [the NNTOK 
price]? 

* * m m 

Martin: Thirteen cents back of Demarc is what I'd say. 
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48. Thereafter, as agreed upon with Martin, Bradley submitted the fictitious 
transaction information consistent with the agreed upon desired price for the NNTOK index to, 
among others. Gas Daily, 

49. Bradley and Martin fabricated the transaction information alleged above for the 
specific purpose of manipulating the index price for natural gas at NNTOK. 

V. Vioiatioas of the Commodity Exchange Act 
^**"'*t'- Delivery of False or Misle ading or Knowingly Inaccurate laformatinn 

50. The allegations contained in ftaragraphs 1 through 49 above are re-alleged and 
incorporated by reference herein. 

5 1 . Section 9(a)(2> of the Act. 7 U.S.C. § 1 3(a)(2), provides, in pertinent part, that it 
is unlawful for any person "[kjnowingly to deliver or cause to be delivered for transmission 
through the mails or interstate commerce by telegraph, telephone, wireless, or other means of 
communication false or misleading or knowingly inaccurate reports concerning crop or market 
information or conditions that affect or tend to affect the price of any commodity in interstate 



commerce . . . ." 



52. Defendants violated Section 9(a)(2) of the Act, 7 U.S.C. § 13(a)(2), when they 
knowingly delivered or caused to be delivered for transmission through the mails or interetate 



commerce by telegraph, telephone, wireless, or other means of communication false 



or 



misleading or knowuigly inaccurate reports conceming natural gas transactions to industry 
reporting firms that calculated and reported the index price of natural gas. 

53. Information conceming prices and volumes of natural gas trades affects or tends 
to affect the price of natural gas, a commodity in interstate commerce. 
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54. On at least one occasion. Defendant Martin aided, abetted, counseled, or acted in 
combination or in concert with Bradley jn Bradley's violations of Section 9(a)(2) and is liable for 
Bradley*s violations as a principal, pursuant to Section 13(a) of the Act. 

55. Each occasion upon which Defendants knowingly delivered or caused to be 
delivered for transmission through the mails or interstate commerce by telegraph, telephone, 
wireless, or other means of communication false or misleading or knowingly inaccurate 
information concerning natural gas transactions, including but not limited to those specifically 
alleged herein, is alleged herein as a separate and distinct violation of section 9(a)(2) of the Act, 
7 US. C.§ 13(a)(2). 

Count It: Attempted M anipulation of Natural Gas Price IndeYfis 

• 56. The allegations contained in paragraphs I through 55 above are re-alleged and 
incorporated by reference herein. * 

57. Sections 6(c) and 6(d) of the Act, 7 U.S.C. §§ 9 and 13b, together authorize the 
Commission to serve a complaint and provide for the imposition of, among other things, "fines 
and penalties if the Commission has reason to believe that any person ... has manipulated or 
attempted to manipulate the market price of any commodity, in interstate commerce, or for future 
delivery on or subject to the rules of any contract market ... or otherwise is violating or has 
violated any of the provisions of [the] Act. " Section 9(a)(2) of the Act, 7 U.S.C. § 13(a)(2), 
provides, m pertinent part, that it is unlawful for any person to "[mjanipulate or attempt to 

manipulate the price of any commodity in interstate commerce " 

58. Defendants violated Sections 6(c), 6(d), and 9(a)(2), 7 U.S.C. §§ 9, 13b, and 
13(a)(2), when, with the intent to manipulate the price of natural gas, they knowingly delivered 
or caused to be delivered for transmission through the mails or interstate commerce by telegraph, 
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telephone, wireless, or other means of communication false or misleading or knowingly 
inaccurate reports concerning natural gas transactions to the reporting firms that calculated and 
reported the index price of natural gas. 



59. On at least one occasion. Defendant Martin aided, abetted, counseled, or acted in 
combination or in concert with Bradley in Bradley's violations of Sections 6(0), 6(d) and 9(a)(2) 
and is liable for Bradley's violations as a principal, pursuant to Section 13(a) of the Act, 
7US.C. §13c(a). 

60. Each occasion upon which Defendants knowingly deUvered a false or misleading 
or knowingly inaccurate report in an attempt to manipulate the price of natural gas, including but 
not limited to those occasions specifically alleged herein, is alleged herein as a separate and 
distinct violation of Sections 6(c), 6(d) and 9(a)(2) of the Act, 7 U.S. C, §§ 9, 13b and 13(a)(2). 



VI. Relief Requested 

WHEREFORE, Plaintiff respectfully requests that this Court enter an order; 



A. Providing for a permaraent injunction restraining and enjoining Defendants 
and any of their affiliates, agents, servants, employees, successors, assigns, 
attorneys, and all persons in active concert with him who receive actual notice of 
such order by personal service or otherwise, from directly or indirectly violating 
Sections 6(c), 6(d) and 9(a)(2) of the Act, 7 U.S.C. §§ 9, 13b and 13(a)(2); 

a Directing Defendants to pay civil monetary penalties, to be assessed by the 

Court agamst the Defendants, m amounts not to exceed the higher of $120 000 or 

triple the monetary gain to them for each violation of the Act, as described'herein- 
and, 

C. Directing Defendants to disgorge, pursuant to such procedure as the Court 
may order, all benefits receive<i from the acts or practices which constitute 
violations of the Act or Regulations, as described herein, and interest thereon 
from the date of such violations; 
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D. Directing Defendants, pursuant to such procedure as the Court may order, 
to make full restitution of funds received by them as aresultof acts and practices 
which constituted violations of the Act and Regulations, as described and interest 
thereon from the date of such violations; and, 

E. Providing for such other and further remedial and ancillary relief as this 
Court may deem necessary and appropriate. 



Dated: January 31, 2005 



\ 



\ 



Respectfully feiibmitted, 





JamesvA, Garcii 

(D.C. B^Nb. 458085) 

Michael Slrfinsky 

(D.C.Bar No. 433754) 

Trial Attorneys 

United States Commodity Futures 

Trading Commission 
Division of Enforcement 
1155 21st Street, N.W. 
Washington, DC 20581 
202-418-5000 (Phone) 
202-418-5523 (Facsimile) 



KEVIN C. LEITCH 
(Oklahoma Bar No. 5366) 
Assistant United States Attorney 
Northern District of Oklahoma 
no West?"' Street, Suite 300 
Tulsa, Oklahoma 74119-1029 
918^382-2710 (Phone) 
91 8-560-7939 (Facsimile) 

Of Counsel 
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OMsIon of 

Enfofcement 



U.S. coMiwoDny futures trading co Mission 

140 Broadway 

New York, New York 10005 

Telephone: (646) 746-9733 

Facsimile: (646) 746-9940 



SUBPOENA 

<Ducesflecttm 



TO: The McGraw-HiU Compaiaes 
c/o WUUam P, Farley, Esq, 
Associate General Counsel 
1221 Avenue of Tbe Americas 

New York, NY 10020 



o') 



YOU ARE COMMANDED to produce to the Commodity Futures Trading Commission 
("CoDMnission"), all books, papers, documents, and other tangible things specified in the 
-attached Schedule A at or before noon on &e 14*^ day of February, 2003. Those matmals are 
to be produced at thp Commission's Eastern Regional Office, Division of Enforcement 140 
Broadway, New York, NY 10005, in the matter of: 

Certain Tradi ng bv Energy and Power Marketing Firms 



In producing documents, you need not appear in person on the above return date if you 
comply by mail according to the instruction enclosed herewith. 

FAILURE TO COMPLY WITH THIS SUBPOENA MAY RESULT IN THE 
COMMENCEMENT OF A LEGAL ACTION IN THE UNITED STATES DISTRICT 
COURT TO COMPEL COMPLIANCE WITH THE REQUIREMENTS HEREOF. 



Issued February 7, 2003, at New York, New Yoric by; 




Jofe^h Rosi 

Trial Attorney 

Division of Enforcement 

Commodity Futures Trading Commission 
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KBTDIOr Oir SERVICE 



la the case of a natuxal person: 

[] Itanding it to <he person named herein. 



[] 



leavizig it at the person's ofiSce with &e p«:50ii in cltaige^ namely: 



f] 



leaving it at Cho pei:son*s ofiSce in a conspicuous place, to vnt 



[1 



leaving it at the person's usual place of abode, namely: 



[] 



mailing by certified or registered mail to the following address; 



n 



another method by \diich actual notice is given, to wit: 



f 



) 



J - 



In the case of service upon other thsa a natural person: 



C3 



handing it to a registered agent for service or o&er oflSc^, director or agent in 
diarge of such o£Sce, namely 
(name & title): 



[ ] mailing by certified or registered mail to such agent or representative, namely 

(name, title & address): 



pg 



ano&er method by which actual notice is given, to wit: 
Delivery via Federal ETqvress Next Day Service: 

The McGraw-Hill Companies 
c/o A^lliam P. Fariey, Esq- 
Associate Geaeial Counsel 
1221 Avenue of The Americas 
NewYoric, NY 10020 



I declare under penalty of penury under the laws of the United States of America that the 
foregoing is true and correct and thai /sensed this subpoena in accordance with the 
method noted above. 



1 



i 



Date 



0^ 




2 
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i: ;/ , SCHEDULE A . 

NOTICE CONCERNING DOCUMENT DESTRUCTION 

^Whoever kaowingly uses intunidation or physical force^ threatens, or corruptly 
persuades another person, or attempts^ to do so, or engages in misleading conduct toward 
janofher person, wjth intent to (1) inOuence, delay, or prevent the testimony of any person 
in au official proceeding; (2) cause or induce ^ny person to (A) withhold testimony, or 
vridihold a record, document, or other object, from an official proceeding; (B) alter, 
destroy, mutilate, or conceal an object wi^ intent to impair the object*$ integrliy or 
avattability^ for use in an official proceeding; (C) evade legal process summoning that 
person to appear as a witness, or to produce a record, document or object^ in an official 
proceeding; or'(D) be absent from an official proceeding to which such person has been 
summoned by legal process; or (3) hinder, delay, or prevent the conmiuuication to a law 
enforcement officer or judge of the United States of information relathig to tide commission 
or possible commission of a Federal offense or a violafion of conditions of probation, 
parole, or release pending judicial proceedings; shall be fined under this title or imprisoned 
not more than ten years, or both. 18 U.S.C. § 1512(b). 



DEBXNmONS AND INSTRUCTIONS 



The following definitions and instructions are e3q)ressly incorporated into each specific 
demand for production as if fully stated therein: 



A. "Commission" refers to the United States Commodity Futures Trading 
Commission, 

B. ^T)ocuments^ is synonymous in meaning and equal in scope to the usage of that 
tenn in Federal Rule of Civil Procedure 34(a). Accordingly, **document,' • for 
purposes of tibis subpoena, means any memoralization, whether typed, written, 
recorded, printed or otherwise reproduced by any process or by hand, and 
includes, but is not limited to: agreements, contracts, correspondence, fecsimile 
or E-mail transmissions, telephone logs and records, memoranda, diaries, 
graphs, formulas, models, mathematical and statistic^ data, reports, notebooks, 
manuals, charts, plans, journals, ledgers, jfinancial statements, information stored 
on or generated by computer disks, hard drives, tapes or other electronic data 
storage systems, bank records, brochures, electronically recorded information 
such as audiotape or videot^e recordings, microfilm or microfiche, summaries, 
analyses, cormnentaries, ndnutes or other records of interviews, meetings, 
conferences, conversations or discussions as well as all drafts of the foregoing 
and any copies bearing marks or notations not found <m the original. 
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i / ^- Pi®^«Mdonof«docimients" used in this subpoMia includes mfonnatioa stored 

in or accessible through, computer or otiher infonuation retrieval sj^tera. In 

detenuimng where responsive documents in this fonm might he located, you are 

required to seaniii aU equipment or media that may contain **docum^ts** as 

defined herein, whetlier maintained by your company or hy a Uurd party 

including but not limited to: • 

L Laptops, notebooks, hand-helds. Personal Digital Assistants (PDAs), 

portable electronic mail or document devices, and other portable 
computers, personal computers, wori^tationsL, minicomputers, or 
mainfiames, whether used by single or multqjle users^ or as servers or 
storage fecilities, arid any' home computers used for worfc-related 
purposes; and 

iu Backup and archival disks, tapes, and documents, and odier forms of 
offline storage, whether maintained by your company or by a third party, 
either on or off yourcompany's premises. 

D. Unless otherwise specificaUy provided herein, you may provide responsive 
docum^ts in machine-readable form. Machine-readable data should be pix)vided 
in a form that does not require specialized or proprietary hardware or software, 

) . . unless agreed to m advance and m wiitmg by fee Commissioa Your company's 

personnel responsible for managing and supporting your company's computing 
equipment should contact your company's custodian and/or counsel before 
conq)iIing and formatting machine-readable data for production in response to 
this subpoena. The production of electronic documents in machine-readable 
form will require advance coordination witiii the Commission. 

E. *T&icluding" or "includes" are used in the broadest sense of the term and 
specification of a particular matter mcluded in a request is not meant to exclude 
any other docum^ts that mi^t be responsive to a specific request. 

R **Relating to"^ means analyze, appraise, assess, characterize, comment on, 

concera, consider, constitute, contain, deliberate, delineate, describe, discuss, 
evaluate, evidence, expKcate, p^tain to, recommend, record, refer to, reflect,' 
report on, s^t forth, show or study. 

G. "Subpoena Period" shall refer to the period commencing on January 1, 1999 and 
continuing to the present. 

H. **The McGraw-Hill Companies" Oiereinafter "McGraw-Hill") means McGraw- 
Hill Corporation and any and all of its affiliates, subsidiaries, directors, 
divisions, groups, offices, branches, departments, employees, consultants* 
agents, representatives, accountants, predecessors or successors, wherever they 
may be situated, and all other persons who have an interest in McGraw-Hill, its 

4 
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subsidiaries, affiliates, divisions, joint v^tures, including, but not limited to 
McGraw-Hill or any other legal entity in whidi McGiaw-HiU has an interest 

I. **Enerfiy Companies" means American Electric Company, Aquila, Inc., Avista 

Corporation (including but not limited to Avista Energy, Dnc), BP Amoco 
Calpine Corporation (Ihcluding but not limited to Calpine Energy Services, Inc )' 
Equitable Resources, Ihc, CMS En^gy Coiporation. Duke Eneigy, Ihc , Dyne^ 
Ihc, E! Paso Electric, Encana Coiporation Cmcluding but not limited to Bicana 
Energy Services, Inc.), Merchant Energy Group of the Americas, Inc. (including 
but not limited to IVansalta Energy Mariceting, (US) Inc.), Miiaut, MRG B^^ 
Inc., Oneok, fiic.,(including but not limited to ONEOK Energy Marketing and 
Trading Company), Powerex, Public ServicQ Company of Colorado, Reliant. 
Sempra Energy ^eluding but not limited to S^npra Energy Trading, Corp ) 
Xcel Baetgy, Bic, West Coast UX:, and The Mmiiams Companies, Inc. For eac^' 
this iffcludes all affiliates, subsidiaries, directors, divisions, groups, offices, 
branches, d^artments, employees, consultants, agents, representatives,' 
accountants, predecessors or successors, wherever they may be situated, and all 
other persons who have an interest in the companies, their subsidiaries, affiliates, 
divisions, joint ventures, including, or any o&er legal entity in which the 
companies have an interest. 

■ 

J. **P^:son" means any natural person, and includes individuals, partnerships, 

f ') corporations, trusts, any business, Ipgal, or governmental entities, associations or 

f . ,,/ - political subdivisions. 

K. Use of either the singular or plural should not be deemed a limitation and the use 
of the singular should be construed, where applicable, the plural and vice versa, 

■ 

L. The conjunctive form "and" and the disjunctive form "or" are mutuaUy 

interchangeable and are meant to enconapass each other, 

M. This subpoaia applies to all documents which were generated, created, prepared, 
sent, dated, in effect, in existence or used during the Subpoena Period (unless 
otherwise specified), as well as all responsive documents vMch record or relate 
to matters occurring withm the Subpoena Period, which are in the possession, 
custody or control of the witness, without regard to the physical location of such 
documents, including but not hmited to documents held by any agent of the 
witness such as flie witness's attomey, accountant, financial advisor, or 
etii^loyee. 

R With respect to any and all documents requested herein that are claimed to have 
been destroyed or otherwise are no longer within the witness's possession, 
custody or control, fiimish a list with the following mformation in affidavit 
jEbim: 

'i 

i. the nature, source and date of the document; 



t 



I 
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■ 
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I / u. a desciiptionoffhe^docum&nfs subject matter; - 

iii. flifi name and address of each reciptot of the origina! or a copy of the 
documen^ together with the date or ^proximate date when each recipient 
received me document; 

iv. ^ names and addresses of all other persons to whom the coiitents of the 
document have been disclosed, the date such disclosure took place and 
the means of such disclosure; ' 

V. the date die document was destroyed; 

9 

vi. tixG person who ordered or authorized such destruction; 



vn. 



the reason for ^c document's destmction, and the policy and authority for 
the same; and 



O. 



viii, the custodian of the document on the date of destruction. 

With respect to any and aU documents requested herein that are being withheld 
on the ground of privilege, furnish a list specifying the foUowmg information: 

i. the nature, source and date of the document; 

ii. a descr^jtion of the document's subject matter; 



m. 



the name and address of each recipient of the original or a copy of the 
document, together with the date or approximate date wiien each recipient 
received the document; 

iv, the names and addresses of all other persons to whom the contents of ttie 
document have been disclosed, the date such disclosure took place, and 
the means of such disclosure; and 

V. the nature of the privilege or rule of law relied upon, including tke 
identity of the person or persons asserting the privilege or rule as well as 
the legal basis for assertmg that privilege or rule, or other reason for 
nbn-prddUction. 

P- The authorized representative of your company responsible for complymg with 

this subpoena should submit with the subpoenaed documents a sworn statement 
which: 



6 



t 



I 






I. States the name and position of each person assisting in the search and 

production of the documents; ! 
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D 



i ) 



f) 






) 



T. 



V. 






X. 



ii. Describes all locations searched; 

iii. Identifies the documents produced by numbei:; 



IV, 



. Certifies that the documents produced fully con^ily with the demands of 
this subpoena, and that your company has widiheld no documents, except 
on grounds of privilege in accordance with Paragraph O, above, and: 

V. Certifies that the documents produced meet each of the requirements of 
Federal Rule of Bvid^aice 902(1 1). 

Q. The obligations created by. this subpoena are confinuing, and you shall 
supplement your production if you locate, additional responsive documents in 
your possession, custody or controL You shall produce the specified materials 
to the Commission as they are kept in the usual course of business or shall 
organize and label them to correspond with the categories in fliis subpoena. 

St Documents shall be produced as they are kept in the usual course of business. 

Consecutively number, i.e. bates stamp, by page all documents in your 
submission and indicate the total number of documents in your submission. 

In your cover letter, please indicate by bates number the numbered item, 
category or lettered sub-item or sub-category in response to which the document 
is being produced. 

U. If any documents responsive to this subpoena have boea previously suppUed to 
the Commission by you, you may comply with this subpoena by identifying in 
writing the document(s) previously provided. 

Legible, true, correct, and complete photocopies may be submitted in lieu of 
original documents, provided tiiat the originals are retained in Ihmr current state 
and are available for inspection if requested by Commission staff and provided 
further that submission of a copy shall constitute a waiver of any claim as to the 
authenticity of the copy should it be necessary to intrvjduce such copy into 
evidence in any Commission proceeding or court of law. 

W. A complete copy of each document should be submitted even though only a 
portion of the document is responsive. The document shall not be edited, 
redacted, cut, or expunged and shall iiiclude all covaing letters and memoranda, 
transmittal slips, appendices, tables or other attachments and all other documents 
referred to in the document or attachments. 



If you have any questions regarding terms used in this subpoena, the scope 
of this subpoena or the production of a particular document or group of 
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("■} 



i: 



Y. 



documents you may contact, or have your attorney contact^ John R, 
Velasquez^ Jr. (Wti) 74^9763, or Joseph Rosenberg (646) 746-9765, 

No agreement purporting to modify, limit or otherwise vaiy this spbpoena shaU 
be vaUd and bmding on the Division of Enforcement or Commission unless 
confinned or acknowledged in writing (or made of record in court) by a duly 
authorized representative thereof. 



(. ■ 



) 



■i 
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3. 



4. 






r\ 



n ■ 



DOCUMENTS TO BE PRODUCED 

BY THE McGRAW-HDLL COMPANIES 
PURSUANT TO FEBRUARY 7, 2003 SUBPOENA 

■ 

1, All documents relating to Michele Markey, a fonner McGraw-HiU employee, concenimg 
price and volume infomiation reporting to energy industry trade publications. 

r 

2, All documents relating to Michele Marfcey, a fonner McGraw-HiU en^loyee, concerning 
communications regarding the gathering and the verification of price and volume 
information provided to en^^gy industry trade publications. 

AU documents relating to David B^innan, a former McGraw-Hili «npIoyee, concerning 
price and volume information reporting to energy industty trade publications. 

All documents relating to David Behrman, a fonn^ McGraw-HiU employee, concerning 
communications regarding (he gathering and the verification of price and volume 
information provided to energy industry trade publications. 



5. Provide a list of McGraw-Hill publications that post price and volxime information for all 
delivery points. 

(■ . . / ^' AU documents identifying all current and former McGraw-Hill employees responsible for 

g^ering, editing, verifying, and publishing price and volume information for the energy 
industry trade publications of McGraw-Hill. 

7. All documents including, but not limited to, company issued statements, policy, 

' procedures manuals, and literature for or used by or in the orientation and training of 

current and former McGraw-Hill employees involved in the gathering, r^orting, and 
verification of price and volume information. 

8. All documents containing any informatiori, which references, indicates or discusses any 
felse, inaccurate or otherwise incorrect price and volume information to McGraw-Hill 

9. All documents relating to submissions by the Energy Companies received by or used by 
McGraw-Hill to gather, calculate and publish price and volume information. 

10. All documents reflecting, discussing and inq)lementing the formulas used to calculate 
index prices for each delivery point on each day of the subpoena period. 

1 1 All documents contaimng or describing any price and volume d^a that were rejected 
firom, or otherwise not included in, a calculation of a price index. 



*».,»' 
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L 
t 

--"• 12. All documents relating to any interaal audit or investigation conducted by, or on behalf 
I / o-^ McGraw-HiU or its Board of Directors or any other agent or employee of McGraw- 

Hill concertung the transmission and receipt of price and volume informatioa. 

13. All documents reflecting published prices, including but not limited to, electronic mail, 
web pages and newsletters in chronologibal d^te order, starting fiom the beguming of the 
subpoena p^od. 

14. All documents reflecting any requests or demands firom any persons to McGraw-Hill 
including but not limited to, subpoenas, discovery demands or informal requests for 
voluntary disclosures conc^ning felse, inaccurate or otherwise incoirect reporting of 
price and volume information or manipulation. 

15. All documents produced pxusuant to any requests or demands to McGraw-Hill, includmg 
subpoenas, discovery demands or informal requests for voluntary disclosures fiom any 
person concteming felse, inaccurate or otherwise incorrect reporting of price and volume 
information or manipulation to McGraw-HiU. 

16. All documents reflecting any con^laints received from any person or any conversation 
concerning false, inaccurate or otherwise incorrect price and volume information or 
manipulation. 



( 



} 
■/ 



{■■■■■: 
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EXHIBIT 8 



Docijment2 
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United States District Court 



Sw^Z 



3C 



J' 'I'l'iriiiTiivs 



Southern District of Texas 



l^^^asa*' na I " i 



aaaaa 



U.S. Commodity Futures Trading 
Commission, 



Applicant, 



versus 



THE McGraw-Hjll Companies, inc.. 

Respondent. 



§ 
§ 
5 



§ 



Miscellaneous H-03-187 



Dismissal Order 



On the government's motion, this case is dismissed with prejudice. (3 4) 



Signed March "^ . 2006, at Houston, Texas. 




Lynn N. Hughes 
United States District Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 



HOUSTON DIVISION 



UNITED STATES OF 
AMERICA 



V. 



MICHELLE M. VALENCIA, 



Defendant 



§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 



CRIMINAL NO. H-04-514-SS , 

Conspiracy; 18 U.S.C. § 37X 

False Reporting; 7 U.S.C. § 13(a)(2) 

Wire Fraud; 18 U.S.C. § 1343 



SECOND SUPKRSEDING IN DICTMENT 



THE GRAND JURY CHARGES: 

INTRODUCTION 

At all times material to this Superseding Indictment: 

Natural Gas 

1 . Natural gas, a combustible mixture of methane and other hydrocarbon 
gases, was one of the most widely used sources of energy in the United States. It was 
used to heat and cool homes and buildings, cook food and generate electricity. 

2. Natural gas was extracted from underground, processed and then 
transported to consumers through a vast interconnected network of pipelines that 
spanned North America. Natural gas produced in one region was interchangeable 
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with natural gas produced in all other regions, and was quickly and efficiently 
transported along the pipeline network to areas of high natural gas demand. The only 
significant distinction between natural gas produced in different regions of the United 
States was the cost of transporting it from one location to another. 

3 . Contracts for future delivery of natural gas were traded on the New York 
Mercantile Exchange C^NYMEX'*), a physical commodity futures exchange. Natural 
gas was therefore a commodity as defined in Title 7, United States Code, Section 

la(4). 

Physical trades 

4. The most basic type of natural gas trade was a "physical" trade. A 
physical trade called for the actual deliveiy of gas to the buyer. When traders entered 
mto a physical trade, they agreed upon the price, the volume of gas, the period it was 
to be delivered and the delivery location. 

5. A "baseload" trade was a common type of physical trade. A typical 
baseload trade called for the delivery of natural gas each day for an entire month. 
Most baseload trades were negotiated during a period at the end of the precedmg 



month called "bidweek". 



Fixed price 



6. There were several ways to set the price of a physical trade. Oneway 
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was for traders to agree upon a specific dollar amount at the time of the trade. Such 
a price was called a "fixed" price. Fixed price baseload trades were common for 
natural gas delivered in some areas of the country, including Southern California. 

Index price 

7. Traders could also agree to buy and sell natural gas at a price that was 
unknown at the time of the trade but would be determined later. For example, traders 
commonly agreed to buy or sell natural gas at a price to be published some date in the 
future by a privately-owned newsletter. Such a price was called an "index price". 
Some index prices were published the first day of every month, while others were 
published every day. 

8. Index prices also affected many other types of natural gas transactions 
in addition to physical trades, including the following: 



"Swaps", that is, financial transactions in which two natural gas 
traders agreed to buy the exact same amount of gas fi^om each 
other at the same time but at different prices. In a typical natural 
gas swap, one trader agreed to pay an index price, and the otho* 
trader agreed to pay a fixed price, the price of a NYMEX futures 
contract, or some other index price. 

Long-term supply contracts through which electric utilities, 
natural gas utilities and industrial companies bought natural gas 
at prices tied to index prices. 

"Option" contracts that gave traders the right to buy natural gas 
at index prices. 



3 



MH 
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Royalty payments received by owners of natural gas mineral 
rights, including the United States government and the states of 
Texas and New Mexico. 



"Tariffs" charged by natural gas pipelmes. 
• Natural gas futures contracts 

9, Index prices also were used as an indication of the market price of 
natural gas. For example, producers of natural gas were often willing to sell it at 
index prices. More generally, index prices affected the allocation of resources in the 
national economy by helping consumers estimate the cost of their future use of 
natural gas and by helpmg companies that invested in exploration and production, 
transportation and storage of natural gas estimate the value of their assets. 

r»«//^ FERC and NGI 

10. Inside FERC Gas Market Report {'Inside FERC") and Natural Gas 
Intelligence {"NGI") were two newsletters tiiat published natural gas mdex prices. 
Inside FERC was published by Platts, a division of The McGraw-Hill Companies, 
Inc., which was a large media conglomerate. NGI was published by a small company 
called Intelligence Press, Inc. 



1 



1. Inside FERC and NGI determined and published index prices at the 



beginning of every month for natural gas delivered at dozens of different "hubs" 
throughout the United States. These hubs were locations on major mterstate natural 
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gas pipelines. Inside FERC's mdNOrs monthly index prices were supposed to be 
representative of the fixed prices at which companies had bought and sold natural gas 

for delivery at these locations. 

^nw Index p rices were Determipeq 

12. Inside FERC and NGl determined their monthly index prices through 
surveys of natural gas traders. Inside FERC gave written instructions to traders who 
participated in the surveys. The instructions, sent by email at the end of each month, 
directed traders to report a specific type of natural gas trade to Inside FERC: "Only 
report FIXED-PRICED, BASELOAD DEALS negotiated during bidweek**. These 
exact words were part of Inside FERC's written instructions to traders from at least 
November 1999 tiirough August 2002, covering the entire period of this Second 
Superseding Indictment The instructions directed traders to report the delivery 
points, prices, volumes and dates of each such trade. Inside FERC supplied traders 
with an Excel form on which to make the reports. In addition, Inside FERC invited 
traders to call the pubHcation*s chief editor, Kelley Doolan, witii any questions, and 

many traders did call. 

13. Traders participated in the surveys by e-mailing lists of trades to the 

publications, often on the form provided by Inside FERC When Inside FERC and 
NGl received reports from traders, editors transferred tiie reported data into master 



^Hifa 



MAi 
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Excel work sheets that listed trades reported by all sources. On occasion editors 
excluded some reported trades from the master Excel work sheets, or reduced the 
volumes. The work sheets contained formulas that automaticaHy performed various 
statistical calculations on the trades listed for a given location, including the volume- 
weighted average price. 

1 4. Inside FERC editors used the volume-weighted average prices appearing 
on its master Excel work sheets as the starting point for an editorial process that 
determined index prices. Approximately three-fourths of the time, that editorial 
judgment led Inside FERC to select an mdex price that was exactly the same as the 
volume-weighted average price shown on Inside FERC 's work sheets rounded to the 

nearest penny. 

15. NGI's usual practice was to publish the weighted average price of 



reported trades as the index price, 



JOynegy 



1 6. Dynegy, Inc. ("Dynegy") was a publicly traded Illinois corporation witii 
its headquarters in Houston, Texas. Dynegy owned Dynegy Marketing and Trade, 
a natural gas marketer that maintained a large natural gas tradmg operation. Dynegy 



was 



also a part owner of a business called West CoastLLG which operated electncity 
generating facilities in California. Dynegy sold natural gas to West Coast LLC. 

The Defendapt 



■tlf^nFH*^W4i*V«^B^W^H^^B^^^^H^^^^P^B^V^^^B^^^B^W^f 
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17. Defendant MICHELLE M. VALENCIA was employed by Dynegy 
Marketing and Trade in Houston, Texas, as a senior natural gas trader on Dynegy 's 
"West Desk". Defendant VALENCIA'S job at Dynegy was to earn profits by buying 
and selling natural gas and by entering into "swaps". 

18. Between December 3.0, 1999, and January 31, 2002, defendant 
VALENCIA emailed over twenty reports to Inside FERC and NG2, and also caused 
other Dynegy employees to email reports. 

1 9. Index prices published by Inside FERC and NG2 affected the amount of 
profit defendant VALENCL\ earned on her trades at Dynegy. When defendant 
VALENCIA reported false information to Inside FERC and NGI she affected and 
tended to affect index prices and, thereby, the price of natural gas. 

COUNT ONE 

(Conspiracy ~ 18 U.S.C. § 371) 

A. INTRODUCTION 

1 . The allegations in paragraphs 1 - 1 9 of the Introduction of this Second 
Superseding Indictment are adopted, realleged and incorporated as if set out fiilly 

herein. 

B. TTiy. CONSPmACY AND ITS OBJECTS 

2. From in or about July, 2000, through on or about September 30, 2000, 
in the Houston Division of the Southern District of Texas, and elsewhere, the 
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defendant, 



MICHELLE M. VALENCIA, 



did knowingly combine, conspire, confederate and agree with Greg Singleton, not a 
defendant herein, and others known and unknown to the grand jury to commit the 
following offense against the United States: 



> • 



To knowingly deliver and cause to be delivered for transmission 
through interstate commerce by telephone and other means of 
commimication material false and misleading and knovwngly 
inaccurate reports concerning market information that affected 
and tended to affect the price of natural gas, a commodity in 
interstate commerce, in violation of Title 7, United States Code, 
Section 13(a)(2). 

C. TRir. MANNER AND MEANS OF THE CONSPIRACY 

3. It was a part of the conspiracy that defendant MICHELLE M. 
VALENCIA would and did discuss with Greg Singleton natural gas trades they 
intended to report and not to report to index publications. 

4. It was a ftirther part of the conspiracy that defendant MICHELLE M. 

■it 

VALENCIA and Greg Smgleton would and did agree to report a natural gas trade 
between El Paso and Dynegy that was not real. 

5. It was a further part of the conspiracy that defendant MICHELLE M. 
VALENCIA and Greg Singleton would and did agree not to report a natural gas trade 
between El Paso and Dynegy that was real. 

6. It was a further part of the conspiracy that defendant MICHELLE M. 



8 
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VALENCIA and Greg Singleton would and did cause employees of El Paso and 
Dynegy to report fictitious natural gas trades to NGI and Inside FERC. 

7. It was a further part of the conspiracy that defendant MICHELLE M. 
VALENCIA and Greg Singleton would and did lower and cause to be lowered the 
volume weighted average price of Southern California baseload natural gas trades 
listed on Inside FERC > and NGI's August 2000 and September 2000 work sheets. 

D. OVERT ACTS 

8. In furtherance of the conspiracy, and to effect the objects thereof, the 
defendants performed and caused to be performed, among others, the followii^ overt 



acts: 



(1) On or about July 28, 2000, defendant MICHELLE M. VALENCIA and 
Greg Singleton agreed in a telephone conversation with each other not to report a 
natural gas trade between El Paso and Dynegy that was real. 

(2) On or about July 3 1 , 2000, Greg Singleton sent a report to NG2 listing 

trades by El Paso that were not real. 

(3) On or about July 3 1, 2000, defendant MICHELLE M. VALENCL^ sent 
a report to Inside FERC listing trades by West Coast LLC that were not real. 

(4) On or about July 31, 2000, defendant MICHELLE M. VALENCLV 
caused a Dynegy employee to send a report to Inside FERC listmg trades by Dynegy 
that were not real. 
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(5) On or about August 30, 2000, defendant MICHELLE M. VALENCIA 
and Greg Singleton agreed in a telephone conversation with each other to report a 
trade of natural gas between El Paso and Dynegy that was not real. 

(6) On or about August 31, 2000, Greg Singleton caused an El Paso 
employee to include a fictitious trade on a report sent to Iriside FERC, 

(7) On or about August 31, 2000, Greg Singleton caused an El Paso 
employee to include a fictitious trade on a report sent to NGL 

. (8) On or about August 3 1 , 2000, defendant MICHELLE M. VALENCIA 
caused a Dynegy employee to send a report to NGl and Inside FERC listing trades by 
West Coast LLC that were not real. 

(9) On or about August 31, 2000, defendant MICHELLE M. VALENCIA 
caused a Dynegy employee to send a report to Inside FERC listing trades by I>ynegy 
that were not real. 

In violation of Title 18, United States Code, Section 371. 

COUNT TWO 

(False Reporting -- 7 U.S.C. § 13(aX2)) 

A. INTRODUCTION 

I. The allegations in paragraphs 1-19 of the Introduction of this Second 
Superseding Indictment are adopted, realleged and incorporated as if set out fully 
herein. 



10 
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B. FAT.SF. REPORTING 

2. On or about July 31, 2000, in the Houston Division of the Southern 

District of Texas, the defendant, 

MICHELLE M, VALENCIA, 

aided and abetted by Greg Singleton, not a defendant herein, and by others known 

and unknown to the grand jury, did knowingly deliver and cause to be delivered for 

transmission through interstate commerce by telephone and other means of 

communication material false and misleading and knowingly inaccurate reports 

concerning market information that affected and tended to affect the price of natural 

gas, a commodity in interstate commerce, that is, an email sent from El Paso in 

Houston, Texas, to NGl, in Oregon, that did not accurately describe El Paso's real 

trades of natural gas. 

In violation of Title 7, United States Code, Section 13(a)(2), and Title 18, 
United States Code Section 2. 

rOTJNT THREE 

(False Reportmg - 7 U.S.C. § 13(aX2)) 

A. INTRODUCTION 

1. The allegations in paragraphs 1 - 19 of the Introduction of this Second 
Superseding Indictment are adopted, realleged and incorporated as if set out Mly 

herein. 

B. FALSE REPORTING 



11 
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2. On or about July 31, 2000, in the Houston Division of the Southern 

District of Texas, the defendant, 

MICHELLE M, VALENCLV, 

aided and abetted by others known and unknown to the grand jury, did knowingly 

deliver and cause to be delivered for transmission through interstate commerce by 

telephone and other means of communication material false and misleading and 

knowingly inaccurate reports concerning market information that affected and tended 

to affect the price of natural gas, a commodity in interstate commerce, that is, an 

email sent from West Coast LLC in Houston, Texas, to Inside FERC, in Washington, 

D.C., that did not accurately describe West Coast LLC's real trades of natural gas. 

In violation of Title 7, United States Code, Section 13(a)(2), and Title 18, 
United States Code Section 2. 

COUNT FOUR 

(False Reportmg - 7 U.S.C. § 13(a)(2)) 

A. TNTRODUCTION 

1. The allegations in paragraphs 1-19 of the Introduction of this Second 
Superseding Indictment are adopted, realleged and incorporated as if set out fully 

herein, 

B. FAT.se REPORTING 

2. On or about July 31, 2000, in the Houston Division of the Southern 
District of Texas, the defendant, 



12 
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jury 



MICHELLE M. VALENCIA, 

aided and abetted by Greg Singleton and by others known and unknown to the grand 
, did knowingly deliver and cause to be delivered for transmission through 
mterstate commerce by telephone and other means of communication material false 
and misleadmg and knowingly inaccurate reports concerning market mfonnation that 
affected and tended to affect the price of natural gas, a commodity in interstate 

, that is, an email sent from Dynegy in Houston, Texas, to Inside FERC, in 



commerce 



Washington, D.C., that did not accurately describe Dynegy*s real trades of natural 

gas. 

In violation of Title 7, United States Code, Section 13(a)(2), and Title 18, 
United States Code Section 2. 

r pTTNT FIVE 

(False Reporting -- 7 U.S.C. § 13(a)(2)) 

A. TTsrraonucnoN 

1 . The allegations in paragraphs 1 - 19 of the Introduction of this Second 
Superseding Indictment are adopted, realleged and incorporated as if set out fully 
herein. 

2. On or about August 3 1 , 2000, in the Houston Division of the Southern 

District of Texas, the defendant, 

MICHELLE M, VALENCU, 
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commerce by telephone and other means of communication material false and 

misleading and knowingly inaccurate reports concerning market information that 

affected and tended to affect the price of natural gas, a commodity in interstate 

commerce, that is, an email sent from El Paso in Houston, Texas, to Inside FERC, in 

Washington, D.C., that did not accurately describe El Paso's real trades of natural 

gas. 

In violation of Title 7, United States Code, Section 13(a)(2), and Title 18, 
United States Code Section 2, 

COUNT SEVEN 
(False Reporting -- 7 U.S.C. § 1 3(aX2)) 

A. INTRODUCTION 

1. The allegations in paragraphs 1 - 19 of the Introduction of this Second 

F + 

Superseding Indictment are adopted, realleged and incorporated as if set out fully 
herem. 

B. FALSE MFORTING 

2, On or about August 3 1 , 2000, in the Houston Division of the Southern 

District of Texas, the defendant, 



MICHELLE M. VALENCIA, 

aided and abetted by others unknown to the grand jury, did knowingly deliver and 
cause to be delivered for transmission through interstate conmierce by telephone aiid 
other means of communication material false and misleading and knowingly 
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inaccurate reports concerning market information that affected and tended to affect 
the price of natural gas, a commodity in interstate commerce, that is, a fax sent from 
West Coast LLC in Houston, Texas, to Inside FERQ in Washington, D.C, that did 
not accurately describe West Coast LLC's real trades of natural gas. 

In violation of Title 7, United States Code, Section 13(a)(2), and Title 18* 
United States Code Section 2. 

COUNT EIGHT 

(False Reporting - 7 U.S.C. § 13(a)(2)) 

A. TNITRODUCTION 

1 . The allegations in paragraphs 1 - 19 of the Litroduction of this Second 
Superseding Indictment are adopted, realleged and incorporated as if set out fully 

herein. 

B. ff AT.SF. REPORTING 

2. On or about August 3 1 , 2000, in the Houston Division of the Southern 



District of Texas, the defendant, 

MICHELLE M. VALENCIA, 

aided and abetted by others unknown to the grand jury, did knowingly deliver and 

cause to be delivered for transmission through interstate commerce by telephone and 

other means of communication material false and misleading and knowingly 

inaccurate reports concerning market information that affected and tended to affect 

the price of natural gas, a commodity in interstate commerce, that is, a fax sent from 
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West Coast LLC in Houston, Texas, to NGl, in Virginia, that did not accurately 

describe West Coast LLC's real trades of natural gas. 

In violation of Title 7, United States Code, Section 13(aX2), and Title 18, 
United States Code Section 2. 

COUNT NINE 

(False Reporting - 7 U.S.C. § 13(a)(2)) 

A. INTROPUCTION 

1. The allegations in paragraphs 1 - 19 of the Introduction of this Second 
Superseding Indictment are adopted, realleged and incorporated as if set out fully 
herein. 

B. FALSE RKPORTING 

2. On or about August 3 1 , 2000, in the Houston Division of the Southern 
District of Texas, the defendant, 

MICHELLE M. VALENCIA, 
aided and abetted by Greg Singleton and by others unknown to the grand jury, did 
knowmgly deliver and cause to be delivered for transmission through interstate 
commerce by telephone and other means of communication material false and 
misleading and knowingly inaccurate reports concerning market mformation that 
affected and tended to affect the price of natural gas, a commodity in mterstate 



commerce, that is, an email sent from E)ynegy hi Houston, Texas, to Inside FERC, in 
Washington, D.C., that did not accurately describe Dynegy's real trades of natural 



17 



mitMttmtmmt 



Case 1 :06-mc-0021 0-RCL Document 1 1 -8 Filed 05/26/2006 Page 73 of 81 



gas. 

In violation of Title 7, United States Code, Section. 13(aX2), and Title 18, 
United States Code Section 2. 

COUNT TEN 

(False Reporting - 7 U.S.C. § i3(a)(2)) 

A. INTRODUCTION 

1 . The allegations in paragraphs 1 - 19 of the Introduction of this Second 
Superseding Indictment are adopted, realleged and incorporated as if set out fully 
herein. 

B. FAT.SF REPORTING 

2. On or about November 30, 2000, in the Houston Division of the 
Southern District of Texas, the defendant, 

MICHELLE M. VALENCIA, 

did knowingly deliver and cause to be delivered for transmission through interstate 
commerce by telephone and other means of conmnmication false and misleading and 
knowingly inaccurate reports concerning market information that affected and tended 
to affect the price of natural gas, a commodity in interstate commerce, that is, 
defendant VALENCIA sent and caused Dynegy Marketmg and Trade to send an 
email from Houston, Texas, to Inside FERC, in Washington, D.C., that included 
volume and price data for three trades of natural gas by Dynegy Marketing and Trade 
when VALENCIA knew that none of these reported three trades actually occurred. 
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In violation of Title 7, United States Code, Section 13(a)(2), and Title 18, 
United States Code Section 2, 

C QUjSfT ELB YEN 
(False Reporting - 7 U,S.C. § 13(aX2)) 



A. TNTRODUCnON 

1. The allegations in paragraphs 1 - 19 of the Introduction of this Second 
Superseding Indictment are adopted, realleged and incorporated as if set out fully 
herein. 

B. FAL8F. fe;porting 

2. On or about January 31, 2001, in the Houston Division of the Southern 
District of Texas, the defendant, 

MICHELLE M. VALENCIA, 

did knowingly deliver and cause to be delivered for transmission through interstate 
commerce by telephone and other means of commimication false and misleading and 
knowdngly maccurate reports concerning market information that affected and tended 
to affect the price of natural gas, a commodity in interstate commerce, that is, 
defendant VALENCIA sent and caused Dynegy Marketing and Trade to send an 
email from Houston, Texas, to Inside FERC, in Washington, D.C., that included 
volume and price data for thirty-three trades of natural gas by Dynegy Marketmg and 
Trade when VALENCIA knew that none of these reported thirty-three trades actually 
occurred. 
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In violation of Title 7, United States Code, Section 13(a)(2), and Titie 18, 
United States Code Section 2. 

CO VNT TWELVE 

(False Reporting - 7 U.S.C. § 13(a)(2)) 

A. INTRODUCITON 

1 . The allegations in paragraphs 1 - 19 of the Introdu9tion of this Second 
Superseding Indictment are adopted, realleged and incorporated as if set out fully 

herein. 

B. FALSE REPORTING 

2. On or about February 28, 2001, in the Houston Division of the Southern 

District of Texas, the defendant, 

MICHELLE M. VALENCLV, 

did knowingly deliver and cause to be delivered for transmission through interstate 
commerce by telephone and other means of communication false and misleading and 
knowingly inaccurate reports conceming market information that affected and tended 
to affect the price of natural gas, a commodity in interstate conmierce, that is, 
defendant VALENCIA sent and. caused Dynegy Marketmg and Trade to send an 
email from Houston, Texas, to Imide FERC, in Washington, D.C., that included 
volume and price data for seven trades of natural gas by Dynegy Marfceting and Trade 
when VALENCIA knew that none of these seven reported trades actually occurred. 
In violation of Title 7, United States Code, Section 13(aX2), and Title 18, 
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United States Code Section 2. 

COUNT THIRTEEN 

(False Reporting - 7 U.S.C. § 13(a)(2)) 

A. INTRODUCTION 

+ 

1 , The allegations in paragraphs 1 - 19 of the Introduction of this Second 
Superseding Indictment are adopted, realleged and mcorporated as if set out fully 

herein. 

B. FALSE REPORTING 

2. On or about May 31, 2001, in the Houston Division of the Southern 

District of Texas, the defendant, 

MICHELLE M. VALENCIA, 

aided and abetted by others unknown to the grand jury, did knowingly deliver and 

cause to be delivered for transmission through interstate commerce by telephone and 

otiier means of commxmication material false and misleadmg and knowingly 

inaccurate reports concerning market information that affected and tended to affect 

the price of natural gas, a commodity m interstate commerce, that is, an email sent 

from Dynegy in Houston, Texas, to Inside FERC, in Washington, D.C., that did not 

accurately describe I>ynegy*s real trades of natural gas. 

In violation of Title 7, United States Code, Section 13(a)(2), and Title 18, 
United States Code Section 2. 
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rOTJNT FOURTEEN 

(False Reporting - 7 U.S.C. § 13(a)(2)) 

A. mTRODTJCTION 

1. The allegations in paragraphs 1-19 of the Introduction of this Second 
Superseding Indictment are adopted, realleged and incorporated as if set out fully 

herein, 

B. FATSFREPORTINg 

2. On or about May 31, 2001, in the Houston Division of the Southern 

District of Texas, the defendant, 

MICHELLE M. VALENCIA, 

aided and abetted by others unknown to the grand jury, did Icnowingly deliver and 
cause to be delivered for transmission through interstate commerce by telephone and 
other means of communication material false and misleading and knowingly 
maccurate reports concerning market information that affected and tended to affect 
the price of natural gas, a commodity in interstate commerce, that is, an email sent 
from Pyniegy in Houston, Texas, to NGl, in Oregon, that did not accurately describe 
Dynegy*s real trades of natural gas. 

In violation of Title 7, United States Code, Section 13(a)(2), and Title 18, 
United States Code Section 2. 
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COUNTS FIFTEEN - TWENTY-TWO 

(Wire Fraud -- 18 U.S.C. § 1343) 

A. i WT ][; | : OPUCTiQ^r 

1 . The allegations in paragraphs 1-19 of the Introduction of this Second 
Superseding Indictment are adopted, realleged and incorporated as if set out fully 
herein. 

B. THE SCHEME TO DEFRAUD 

2. From in or about July, 2000, through in or about June 2001, in the 
Houston Division of the Southern District of Texas, and elsewhere, the defendant, 



MICHELLE M. VALENCLV, 

aided and abetted by others unknown to the grand jury, did knowingly devise and 

intend to devise a scheme and artifice to defraud and for obtaining money and 

property by means of material false and fraudulent pretenses, representations and 

promises. 

C* THE MANNER AND MEANS OF THE SCHEME 

3 . It was a part of the scheme that defendant MICHELLE M. VALENCIA 
would and did fabricate a list of fictitious gas trades of natural gas by Dynegy. 

4. It was a further part of said scheme that defendant MICHELLE M. 



VALENCIA woxxld and did report and cause Dynegy to report fictitious gas trades 
to Inside FERC and NGI for use in calculating index prices. 
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5. It was a further part of s^d scheme that defendant MICH£LL£ M. 
VALENCIA would and did discuss fictitious gas trades over the telephone with an 
editor of Inside FERC 



D. THE EXECUTION OF THE SCHEME 

6. On or about the dates set forth below, for the purpose of executing the 
aforementioned scheme to defraud and intending to do so, defendant MICHELLE 
M. VALENCIA did transmit and cause to be transmitted in interstate and foreign 
conmierce writings, signals and sounds, that is, the defendant sent and caused to be 
sent the following emails and faxes from Houston, Texas, that reported fictitious 
natural gas trades and did not accurately describe real natural gas trades: 



COUNT 


PATE 


WRITING 


FROM 


TQ 
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16 



17 



18 



19 



20 



July 3 1 , 2000 



July 31, 2000 



August 31, 2000 



August 31, 2000 



August 31, 2000 



November 30, 
2000 



Email 



Email 



Fax 



Fax 



Email 



Email 



West Coast LLC 
Houston, Texas 



Dynegy 
Houston, Texas 



West Coast LLC 

Houston, Texas 



West Coast LLC 
Houston, Texas 



Dynegy 
Houston, Texas 



Dynegy 
Houston, Texas 



Inside FERC 
Washington D.C. 



Inside FERC 
Washington D.C. 



NGI 

Virginia 



Inside FERC 
Washington D.C. 



Inside FERC 
Washington D.C. 



Inside FERC 
Washington D.C. 
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January 31, 2001 



Email 



Dynegy 
Houston, Texas 



Inside FERC 
Washington D.C. 
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February 28, 2001 



Email 



Dynegy 
Houston, Texas 



Inside FERC 
Washington D.C. 



In violation of Title 1 8, United States Code, Section 1 343 and Title 1 8, United 
States Code Section 2. 

COUNT TWENT Y-THREE 

(Wire Fraud - 18 U.S.C. § 1343) 
A* INTRODUCTION 

1. The allegations in paragraphs 1-19 of the Introduction of this Second 
Superseding Indictment are adopted, realleged and incorporated as if set out fully 
herein. 

B. THE SCHEME TO DEFRAUD 

2 . The allegations in Section B of Counts Fifteen through Twenty-Two of 
this Second Superseding Indictment are adopted, realleged and incorporated as if set 
out fully herein. 

C. THE MANNER AND MEANS OF THE SCHEME 

3. The allegations in Section C of Counts Fifteen through Twenty-Two of 
this Second Superseding Indictment are adopted, realleged and incorporated as if set 
out fully herein. 

D. THE EXECUTION OF THE SCHEME 

4. On or about February 28, 2001, for the purpose of executing the 
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aforementioned scheme to defraud and intending to do so, defendant MICHELLE 

M- VALENCIA did transmit and cause to be transmitted in interstate and foreign 

commerce writings, signals and sounds, that is, the defendant, in Houston, Texas, 

spoke over the telephone with an editor of Inside FERC in Washington, D.C. 

In violation of Title 1 8, United States Code, Section 1 343 and Title 1 8, United 
States Code Section 2. 

A TRUE BILL: 
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FOREPERSON OF THE GRAND JURY 



CHUCK ROSENBERG 
UNITED STATES ATTORNEY 



By: 
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John R. Lewis 

Assistant United States Attorney 



Belinda Beek 

Assistant United States Attorney 
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